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JOHN N. CLARK v. CHARLES LATHAM. 


No appeal Wil lis from the County to the Guperior Court,‘ whieh must uasee- 
sarily be ineffectual for the purpose for which it was prayed. 

The costs allowed against bail, notwithstanding a surrender, &c., (Rev. Code, 
ch. 11, sec. 10,) do not include such as are incurred on account of an im- 
proper and ineffectual appeal. 

Whether the provision in chapter 10, sec. 6, of the Revised Statutes, requir- 
ing a trial of the pleas, entered by bail, to be had at the first term, is not 
altered by the Revised Code, ch. 11, see. 4 Quere? 


Sore Facts against. bail ; tried at the last Term. of Hert- 
ford Superior Court, before. Howaxp, J. 

The following case agreed was submitted for the judgment 
of the Court. At May Term, 1856, of, the County Court of 
Hertford, the loin ear Tnner a judgment in assumpsit 
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against one S. 8. Simmons, for $375 and costs. The original 
writ, in the case, was issued to Charles Latham, sheriff of 
Washington county, who returned it “executed,” buat with- 
out taking any bail-bond for the appearance of the said Sim- 
mons, whereby he became special bail forhim. “A scire fa- 
cias against the defendant (the said Latham) was issued, seek- 
ing to subject him as such bail, and was returned to May Term, 
1860, of Hertford County Court, “executed.” At that term, 
the defendant, by his Attorney, tendered the pleas: “ Wud 
tiel record,” “ sickness of principal,” “ surrender of principal.” 
The plaintiff, through his counsel, moved for a trial of the 
pleas at that term, insisting that the law requited a trial at 
the first term, and that unless the pleas were then verified, he 
was entitled to judgment, That motion was refused by ‘the 
Court, and the cause was continued. From which ruling the 
plaintiff appealed to the Superior Court. Upon considera- 
tion of the case agreed in the Superior Court, his Honor or- 
dered the appeal to be dismissed at the costs of the plaintiff. 
From which judgment plaintiff appealed to this Court. 


Garrett, for the plaintiff. 
Winston, Jr., and H. A. Gilliam, for the defendant. 


Barrtx, J. An order for the continuance of a cause is re- 
garded as a discretionary one, from which no appeal can be 
taken. Such is, undoubtedly, the general rule, and we can- 
not discover any thing in the present case which makes it an 
exception. The plaintiff, indeed, contended in the County 
Court, that he had a right to have his cause tried at the first, 
or appearance term, and insisted that he was entitled to a 
judgment, unless the pleas of the defendant were then veri- 
fied and found to be true by a jury. The Oourt refused his 
motion for a judgment, and made an order for the continu- 
ance of the cause, but whether that was done for the reason 
that in the opinion of the Court the plaintiff was not entitled 
to a trial at that term, or because the defendant was not then 
prepared with his proof, does not appear. It is merely stated 
that the plaintiff’s motion for a judgment was refused and the 
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cause was continued. Supposing that the order for a contin- 
uance.ought not to have been made, how could it be corrected 
in the Superior Court upon an appeal? The term of the 
County Court, at which the plaintiff insisted upon his right to 
have a trial, must necessarily have been passed before the 
cause could be disposed of in the Superior Court, and it was, 
therefore, ont of the power of the Court to correct the error, 
supposing one to have been committed ; hence, we conclude 
that no appeal will lie from an order of the County Conrt, 
where the appeal must necessarily be ineffectual for the pur- 
poses for which it is prayed. We, therefore, approve of. the 
order of the Superior Court by which the appeal was dismiss- 
ed. And we think it was properly dismissed at the costs of 
the plaintiff. The costs which the bail are required by, the 
10th section of the 11th chapter of the Revised Code to pay 
on the scire facias, notwithstanding they may be afterwards 
diseharged by the death or surrender of the principal, or -oth- 
erwise,. could never have been intended to include such asare 
incurred by the plaintiff on account of an improper and inef- 
fectual appeal. 

We have considered the case as if the plaintiff were enti- 
tled to a trial at the term at which the scire facias is return- 
ed as having been made known to the bail; such was_his 
right, undoubtedly, by the express terms of the Revised Stat- 
utes, chap. 10, sec..63 but in the Revised Code the phraseol- 
ogy is altered; the 4th section of the 11th chapter, enacting 
that “where any scive facias against bail shall be returned 
‘executed,’ they may. appear and plead as in other cases.” 
This seems to put cases of this kind upon the same footing 
with issues in other actions, which, by virtue of the 31st.chap. 
of the Revised Code, section 57, rule 13, shall be tried at the 
term next sueceeding that at. which they were made up, -The 
decision of this question is unnecessary to our judgment in the 
present case, and we allude to it only for the purpose of -pre- 
venting the conclusion that our-opinion upon it-favors the 
view taken of it by the plaintiff. 

Pes Curiam, ‘. ~ Judgment affirmed. 
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JESSE HERRINGTON ». THE SCHOONER, HUGH CHISHOLM. 


The meaning of the Statute, Revised Code, ch. 7, sees. 27 and 28, concerning 
liens on vessels for repairs, &c., is thatthe attachment given for the enforce- 
ment of the lien, must be issued s0 as to have the vessel seized before she 


is allowed to depart from the port or place of repairs. 


THis was an ATracHMENT, tried before Howanp, J., at the 
last Term of Washington Superior Conrt. 

The attachment was taken out under thé 27 and 28 sectiotis 
of the 7th chapter of the Revised Code, and levied tpon the 
Schooner Hugh Chisholm, for repairs done on that vessel. 
The repairs were done in the county of Washington, in this 
State, during the year 1857; and the attachment was taken 
out on the 4th day of May, 1858. The vessel was owned 
by one G. L. Moore, a citizen of Martin county, in this State, 
during the time she was undergoing repairs, and in the course 
of trade he sent her to Norfolk, in the State of Virginia, where 
she was seized under an attachment issued by the’ Circuit 
Court of Norfolk county, Va.; upon a personal obligation of 
the said Moore, and judgment having been rendered thereon 
for the plaintiff, execution issued, and she was sold at: public 
auction, to one Webb. After this, on the return of the Schoo- 
ner to North Carolina, this attachment was issued. 

These facts were agreed, and were submitted for the judg- 
ment of the Court; and it was agreed further, that, if his 
Honor should be of opinion with the plaintiff on the law gov 
erning the case, judgment should be rendered for $159, with 
interest ; but otherwise that the proceeding should be dis- 
missed. 

The Oourt, on consideration, gave judgment for the plaintiff, 
and the owners of the vessel prayed and obtained an appeal. 


Hi. A. Gillham, for the plaintiff. 
. Winston, Jr., for the defendant. 


Peanson, O, J. The case turns on the construction of the 
Statute, Rev. Code, ch. 7., secs. 27 and 28, title “Attachment ;” 
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"Ne time is' expressed in the Statute, and several construe- 
tions were contended for on the argument, for the apart 
fixing the time; ” 

1.. The time is unlimited and the lien continues, and the at- 
tachment may be issued at any time after the work is done, or 
the provisions farnished—or at least, until there bea presump- 
tion of payment, to wit, ten. years ; or the claim is barred’ by 
the statute of limitations applicable to the action of. assump- 
sit, to wit, three years. 

2..The attachment may be issued within a reasonable time, 
to be judged of by court, according,to cireumstances. 

8. The lien is in presenti, and the. attachment must be is- 
sued before the vessel leaves the port, or the place, ‘where the 
work is done. 

4, The attachment must be issued before the vessel leaves 
the State and goes out of the jurisdiction of its courts, or at 
all events if the vessel goes out of the jurisdiction and passes 
into the hauds.of a purchaser for valuable consideration, the 
lien is gone and the attachment cannot rightfully i issue, should 
the vessel happen to return to the State. 

The first construction leads so manifestly to an absurdity 
and to injustice, that it cannot be entertained. Suppose a vessel 
is repaired in Wilmington and goes to Newbern, where pro- 
visions are furnished ; then. to Washington, where she is again 
repaired; and so continuing from time to time, and at differ- 
ent places to be repaired, furnished, equipped and stored, un- 
til she is covered over with liens, as numerous as t "Siiks. 
cles. on her bottom. The Statute does not make the ‘priority 
of lien depend on the priority of suing out the attachment, 
but provides, “such debts shall have a lien on the ship, &., 
and shall be e preferred to all other liens thereom, except mari- 
ners wages.” Can each and every oue of these different liens 
be preferred to all other liens! the first to all the others? the 

to all the others? and the intermediate ones to all the oth- 
ers? !!! Or, suppose the vessel be encumbered with liens, is 


ont tt qnestion is within what time must the Sinemet ke 
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sold to a purchaser for valuable consideration, so as to give 
him, not a mere lien, but the absolnte ownership, does hé take, 
subject to all of these liens, in regard to the existence of which 
no means of information are afforded tohim? This would be 
manifestly unjust, and yet it must be so, if the liens eontinue, 
and can be enforced by attachment at any indefinite time ; 
for it is decided that a third person cannot interplehd, on the 
ground that in a proceeding under the statute the creditor 
has a right to have his debt satisfied out of the vessel attach- 
ed, let it belong to whom it ‘may; Brig Marcellus, 8 
Jones’ Rep. 83. To meet this absurdity and injustice, the 
eounsel admitted that the statute was defective and ought to 
be amended ; the failure tofix a time being, as he supposed, an 
oversight ; but he insisted, that as the law now stands, the 
time is indefinite. We certainly cannot adopt this construe- 
tion, if there be any other, by which to escape from euch gross 
absurdity and injustice ; for we are not at liberty to adopt the 
suggestion of an oversight, and suppose that the Legislature 
forgot to insert a provision in respect to time. Our duty is to 
take the statute as it is, and to assume that it contains all that 
the law-makers intended. 

2. The remedy by attachment must be pursued within a 
reasonable time. When the common law imposes an obliga- 
tion, as for the holder of a bill to give notice, or one contraets 
to do a thing, as to execute a deed, and no time is fixed, the 
law implies that it must be done within a reasonable time ; but 
we know of no rule of eonstruction, by which the words of a 
statute can be added to, and a time fixed by an implication of 
law.. The time must be fixed by the words on the eonstrae- 
tion of the statute, and the implication of a reasonable time 
is inadmissible. So this suggestion is as untenable as that in 
respect to the ten years, or the three years as a statute of lim- 
itations ; but if we were at liberty to interpolate, “such lien 
shall continue, provided the attachment be issued within rea- 
sonable time ;” it would not aid the attaching creditor in our 
case, because the facts are not set out so as to enable the court 
to see that the attachment did issue in reasonable time. The 
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work, was.done some time in the year 1887, and the, attach- 
ment isgued in May, 1858..,.We,are.inclined to.think this was 
not in reasonable time, considering the eireumatance, that the 
vessel had gone out of the State... 

In this connection it may be well to dispate. of, the fourth 
suggestion that the lien ceases, and the attachment cannot be 
issued after the vessel has gone out of. the jurisdiction. of our 
courts, particularly, if she passes into, the hands, of a. third 
person-as.a parchaser for valuable consideration, _ To this the 
same objections are applicable, as above pointed out in. res- 
pect to reasonable time. The Statute contains no provision, 
and these words cannot be added by implication, however rea- 
sonable it may seem to be that such a. clause should have been 
inserted, Consequently, either the time is unlimited, or it .re- 
stricted to.the present, i. e., when the work is done, or the ar- 
ticles are furnished ;. so that if the vessel is allowed to leave 
the port or place, the lien and right:to attach cannot be after- 
wards resorted to. 

8: We are of opinion that the latter is the proper construc: 
tion. . 

Several considerations sustain x this conclusion : lt the lien 
must be enforced on the spot, that.is, before the vessel. leaves 
the port or place of repairs, &c., the absurdity and injus- 
tice, which form an inseparable objection to the other con- 
structions are avoided ; for the provision, “such debt shall be 
preferred to all other lieua, except Mariners wages,” is. then 
sensible and is consistent with justice ; because persons having 
a prior lien by mortgage, or hypothecation, are benefitted by 
having the vessel repaired or furnished, so as to enable her. to 
proceed on the voyage, as well as the ultimate:owners; and 
the work may very. properly be considered as done for the ben- 
efit. of all who are concerned inher; in fact the very nature 








of.a,lien, “preferred to all other liens,” by nenooeniyy implica. 


tion must be enforced instanter.. 

. .By-comparing the statute of New-York, (Revised Statutes 
of. 1829; pt. 3, ch, 8, tits 8, sec. 1,) with the statute under con- 
sideration, the first section is worded so precisely like the 27 
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sec. of ours, as to show that the one was copied’ fron the oth+ 
er. The-second section of the statute of New. York, gestricts 
the lien to-twelve days, where the vessel departs from the port 
of repairs to any other port ofthe State, and it is'to cease 
wlien the vessel leaves the State. In place of this, the 28th 
section of our statute is substituted, giving’ the right to issue 
an‘attachment, and no restriction as to time, is insertedy It 
is true, that the statute of another State cannot be used in aid 
of the construction of ours, by adding to, or taking’ from ‘its 
words; but reference may be made to it for the sake of an in- 
ference ; and it is, obviously, a fair inference that the restric 
tion in respect to time, was not omitted by an oversight, but 
‘because it was considered unnecessary ; the necessity for it 
being superseded by the provision allowing an attachment; 
which follows, as a matter of course, provided the attachment 
was required to be issued on the spot, and is a non sequitur 
if’ the attachment ‘could be issued at any future indefinite 
This construction is also sustained by a consideration of the 
object of the statute, and the mischief to be remedied. The 
words of the’statute are, “any ship, &e., within ‘this State ;” 
making no distinction between foreign and domestic vessels. 
In regard to the former, the persons making repairs, &e., had 
a lien on the vessel for a prescribed time according to the gen- 
eral Maritime law, and the object of the statute was to give 
this lien a preference over all other liens, except Mariners wa- 
ges, and to give as a cumulative remedy the right to sne out 
an attachment against the vessel, which was a quick mode of 
proceeding in the courts of this State. Jn regard to the lat- 
ter, or domestic vessels, which is our case, the general Mari- 
time law had no application, “as to repairs, &c., in a port in 
the State to which the vessel belongs; the case is governed 
altogether by the local law of the State, and no lien is implied, 
unless to be recognized by that law;” The General Smith, 4 
Wheat, 438; Peyrouw v. Howard, 7 Peters, 341. The com- 
mon law principle of lien, in favor of bailees, e. g., common 
carriers, inn-keepers, tailors, millers, &c., did not apply, for 
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that:is founded on a bailment, where the party: has the thing 
im possession, and is ‘allowed to retain it until. are 
paid; whereas, one who makes repairs on a vessel, or 

es her with provisions, coal, &c., has notithe thing, im: posses: 
sidny and:therefore had no’lien according, to.the Jocal Jaw, and 

was forced to sue the owner or master, as for.a personal.debt. 
So; in regard to. domestic, vessels, the object of. thestatute 
took a wider scope than.simply to make a lien. which-was al- 
ready recognised by law, preferable to all other liens, and to 
give a summary remedy, the main purpose being in respect 
to domestic vessels to create a lien by the local law, by extend- 

ing to such cases the principle of common law, in respect to 
property which is in possession by bailment; on the ground 
that one who furnishes provisions, or repairs a vessel, although 
not in possession, comes within the like reason, as an inn kee- 
per, who feeds a horse, or a tailor who makes or mendsa coat, 
and the remedy is to allow the vessel to be taken by ‘attach- 
ment, so as to compel payment. So the question is narrowed 
to this: how far did the common doctrine, in respect to bailees, 
extend? For:there is no ground to assuine that the Legisla- 
ture intended to go beyond it. The extent of the common 
law doctrine is settled: such bailees havea lien which is “pre- 
ferred to all other liens,” bat it must be enforced’én the spot. 
Jones v. Thurloe, 8 Mod. 172. “By the custom of the realin, 
if a man lie in an inn one night, the inn-keeper may detain 
his horse until he be paid: for the expenses; but. if he give 
him credit for that time and let him depart without payment, 
then he has waived the benefit of that custom by his own eon- 
sent to the departure, and shall never afterwards detain ithe 
horse for that expense.” The law has been considered settled 
ever since; see Leigh’s Ni. Pri. sec. 1495; and other text 
books. So that thé object of the statute, and the mischief to 
be remedied, which, according to a well established rule of 
constraction is-of great weight in fixing its meaning, (Dwarris 
on Statutes, 695) show the meaning to be to give a lien which 
is preferred fo all other liens, with an exception in favor’of 
Mariners wages, (which stands on peculiar groonds,) which 
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kind of lien; from its nature implies’that it shall’ be. enforced 
instanter, comeequetitly the*attachment'mnst be: issued so as to 
have the ‘vette! seized PRE ES RTM EH 
port or place of repairs. va 

This construction obviates all difficulty and complication in 
which the subject must otherwise be involved. «+ © 

~The judgment in the Court below is reversed, and upon the 


case agreed the proceeding is Pn TTY 
_ Per Ovriam, ’ Judgment reversed. 








FRANCES SLEIGHT v. JOSHUA WATSON. 


Where A sent to B a letter, stating that if B and_C wished to hire any ne- 
groes for the next year, he would assign as their security, it was Held that 
the plaintiff having hired certain slaves to B and C on the faith of this let- 
ter, A was liablé on his refusal to sign a note for the hire, and that B and 
C having failed to pay at the end of the credit, (having become insolvent) 
the measure of damages was the price agreed to. be paid for the hire. 

Held farther, that no demand on B and C was necessary previously to bring- 
ing suit. Nor was one necessary to be madeon.A. . 

Held further, that the plaintiff's having received a note for the. hire’ from. B 
and.C after A’s refusal to sign,.was no discharge of the latter. 


Tus was an action of assumpsrr, tried before Diox, J., at 
the Spring. Term, 1860, of Washington Saperior Court: 

The plaintiff produced in evidence the following paper- 
writing, viz: “This is to say if Mr. John T.. Phelps and Mr. 
John B. Golett should wish to hire any negroes for the .next 
year, that I will assign as their security for such hire. De- 
cember 26th, 1855. JosHua Watson,” 

’ Thie instrament was written at errant ae a 
of Nash, on the day it bears date, and sent by mail tone. B , 
Gol wee 

’ ‘The plaintiff then showed:that on the Ist day of. eauey, 
#856, she hired to Phelps and Golett three slaves-for-the en- 
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, Sleight v. Watson. 
. « 
suing year, at thé price oF” $405; that-at the time Of hiring 
said slaves, the above instrument Was dows to-her,-and that 
she hired the slaves on'the faitlr of it. ° RE TTS SES: 

“In the ‘month of Janwary, Phelps and Gclet popared a 
bond, of which the following is a copy: 

“ $495." On the first day of January; 1887, we eee to 
pay Frances Sleight or order four hundred and ninety-five 
dollars, value received in hire of negro men, Jordan, Nelson 
and Harry, for the year 1856, and we promise to furnish said 
negroes with the usual clothing: Witness our hands and seals 
this 1st of January, 1856. Joun B. Gorert, [seal] 

on Joun T. Puxrs, : *{seal.]” ° 

Some timte in the same month, (January) the defendant 
wrote his name on the back of this bond, bet on the next day, 
hearing that’ Phelps had made‘a déed of trust; he obtained 
the paper from Golett and erased liisname. Afterwards, du- 
ring the same month, the note was tendered to the’ plaintiff, 
who objected te receiving it on account of the erasure of the 
defendant’s name, but on hearing from her son that & gefitle- 
man of the bar had said the defendant was liable, she took it. 
Golett' paid on this bond $195. When the’ note’ fell due, it 
appeared that Phelps and Golett ‘had both become ingolvent, 
and have remained so ever since.” 

William ©. Sleight, the agent of plaintiff, testified that he 
told defendant before this suit was brought, that neither 
Phelps or Golett ‘had paid plaintiff, and that he would have 
to do so ; to which he replied, “ plaintiff must get it by’ aoe 
The defendant contended; 

1, That in order to entitle plaintiff to recover, slie had to 
prove a demand for the money on Phelps and Golett.  - 

‘2. That's no sufficient demand on the defendant had been 
made. 

8. That the note given by Phelps and Golett should have 
been tendered the defendant before suit. a DN 

4. That plaintiff had not shown that she had called on the 
defendant to sign the paper as surety for Phelps and Golett, 
and that he refused. 
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“7B. hi inins cena centebiegition Gintheneeenitammedan, 

» 6; That the taking of the bond with the nayne of. the de- 
fendant erased, discharged the defendant. 

‘These objections were over-aled by the Court and the de 
fondant excepted. 

’ Verdict and judgment for the plaintiff, and appeal by the 
Getendess 





H. A, Gilliam and Hines, for the plaintiff. 
Winston, Jr., for the defendant. 


Manty, J. The letter of the defendant sent to John B. 
Golett, under date of 26th of December, 1855, was.a general let- 
ter of credit in behalf of Phelps and Golett for any slaves they 
might think préper to hire for the year 1856. It is similar to 
a well-understood commercial paper, whereby the person who 
Zives it, is bound to each and every one who may trade with 
the person accredited, upon the faith of it. The specific un- 
dertaking, through this paper, is to sign with Phelps and 
Golett for any slaves they might hire; which is, in substance, 
an undertaking, on the part of Watson, to make himself re- 
sponsible for such hire, by executing with Phelps and Golett 
& promissory note, or notes, for the same. The case discloses 
that the slaves, in point of fact, were hired from the plaintiff 
by Phelps and Golett, and delivered to them upon the faith 
of this paper, and afterwards, when the note was presented 
for the signature of Watson, he declined execnting it. This 
was a breaeh of his undertaking, and we think he is responsi- 
ble in this action for the damages. 

It is further stated, as a fact in the case, that at the time the 
hire fell due, viz., on the 1st of January, 1857, Phelps and 
Golett were both insolvent, and have so continued ever since ; 
and upon this state of the case, it is clear the measure of dam- 
ages is the amount of the sum agreed to be paid by Phelps 


‘and Golett for the hire—less the amount actually paid by the 


latter. This balance was the amount for which the recovery 
was effected, and we see no error in it. 
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The first objection to the recovery, raised by the defendant 
is, that a demand ought to have been made of ‘Phelps and 
Golett before suit was. brought. .This, we think, untenable. 
Defendant violated his-engagement, and was in default when 
he refused to eign, and thus secure the stipulated hire. The 
measure of the injury, arising from this default, was fall.and 
complete, when the hirers’ became: insolvent and unable to 
pay, within the period of credit. It was not necessary; either 
as a preliminary to the suit, or as proof of the smoant of dem- 
ages, to show a demand and refusal. 

The second objection is also unfénable. No'demand of the 
defendant, Watson, was requisite. A demand or notice of 
claim‘is requisite where the party stands in a fiduciary rela- 
tion to another, and, in that capacity, has the money’ or. pro- 
perty of the other, in some cases of public officers, and be- 
tween co-sureties, when the relation is changed by the pay- 
ment of the debt by one; but no one of these relations,.nor 
any similar one, subsists between the parties. here.’ The de- 
fendant is bound to keep in mind his default, of which he had 
full cognizance, and has no right to complain that he ” not 
been reminded of it. 

Bat if a demand, in such a'case, were requisite, it seems to 
be fully established in this case by the proofs. The agent of 
the plaintiff called upon the defendant and informed him that 
the principals had not paid the debt, and he, Watson, would 
have it to'do. This is all that is necessary to constitute @ de- 
mand. 

We do not think there is any thing in the position assumed 
in the third objection. Watson was not a party to the note, 
and could not entitle himself to its possession as a matter of 
legal right by a satisfaction of it. A tender, therefore, was 
not obligatory, and after the answer made by the defendant 
to the demand, wonld have been wholly pacing and 
useless. 

The proofs in the cause leave the fourth ohjention. without 
any ground to reston.: ‘Fhe'note was presented for. the de- 
fendant’s signature and he refused tignatyhetn: specific 
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reason'thatone of the principals had made a deed of trust. 
The objection is not that the application did not come from 
the proper source. He is willing to sign, and does sign, and 
only takes the paper back; and erases it when he heard that 
Phelps had made a deed. Under the circumstances, the prin- 
cipal obligors to the contract of hiring, may well be regarded 
as the agent.of the others, to get thé note promised and hand 
it over to the obligee. At any rate, Watson, upon that oceca- 

on, recognised him as the agent, and it is not proper for him 
now to dispute it. He dealt with him as.sueh. 

« The principles involved&n the other two objections cannot 
be maintained. The right to the use of the slaves for a year 
was parted with by the plaintiff, upon the faith of the defend- 
aut’s promise, and this constituted a sufficient consideration 
for the promise; no other was necessary. The taking of the 
note afterwards in the condition in which it was, did not 
waive the legal effect of the promise to sign it—especially as 
it was accepted with an express repudiation of any such in- 
ference: The plaintiff was informed by her agent that the 
defendant would be still bound, and thereupon, and with that 
understanding, she took the note. This amounts to no dis- 
charge of the defendant’s liability... There is no error. 


Prx Coram, Judgment affirmed. 








A. H. BOND, Administrator, v. J. H. HALL 


To leave a question to the jury, without some evidence bearing upon the mat- 
ter, and upon which they might base their verdict, is error. 

The presentment and colléction of an order by one to whom it was not en- 
‘dorsed, priina facie, makes the collector a debtor to the payee. 


Tis was an.action of assumpait,.tried before Howarp, J., 
at the last Fall Term, of Chowan Superior Court. | 
There were’several exceptions to. the ruling. of his Honor 
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in this ease, but as only one, to wit, the 4th, stated in.the bill;is 
considered by this Court, the others are omitted.. Thatexeep- 
tion’is as follows: “That there was.no evidence to rebut the pre- 
sumption that the order collected by plaintiff's. intestate, was 
still unaccounted for.” ~The plaintiff had made. outa. prima 
facie case by the evidence, for a considerable sum of money, 
all of which, except $59, was met by evidence, that the. par- 
ties had had a settlement, and the plaintiff’s intestate had ta- 
ken a note for the amount referred to by the proof... As»to 
the overplus, it was attempted to he met by the evidence» of 
one Skinner. He testified that in the fall of 1859, the -plain- 
tiff’s intestate, Clayton, presented to him, for acceptance, an 
order drawn ‘on him by one Rogerson, in favor of the defen- 
dant, Hall, for $80, that-he accepted the order, and about the 
ist of January, 1860, he called at the store of said Clayton, 
when the same order was produced, and he paid: it ‘to him, 
(Clayton); that this order had never been endorsed: by. the 
defendant. His Honor, in respect to this order, charged: that 
it not having been endorsed, and having been presented and 
collected by the plaintiff’s intestate, the law presumed that he 
was acting as agent of the defendant, the payee, and, there- 
fore, they must allow it, and find for the defendant, unless the 
evidence in the ease satisfied them that the plaintiff’s intes- 
tate had already accounted for it. This was excepted to, as 
above stated. 

Verdict for the plaintiff, and on judgment being rendered, 
the defendant appealed. 


H. A. Gilliam, for the plaintiff. 
Hines aud Johnson, for the defendant. 


Man y, J. In considering this case, we have confined our 
attention to a single exception, the fonrth in order, whieh ob- 
jects to the instruction of the Court below, in respect to the 
money paid on the order for $80. The order: was.drawm by 
one Rogerson, in faver of Hall, upon T.. 8. Skinner,,and,the 
latter testified that it was presented unindorsed to him, bythe 
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intestate, A. W. Clayton, and that he paid it to the said Clay- 
ton. » This raised prima facie, an indebtment to that amount 
from Clayton to Hall. We have examined the statement of 
proofs in this case, and do not find any evidence of a payment 
—of-a’credit in account, or other’settlement of the same. 
When his Honor, therefore, submitted it to the jury to say 
whether it had,.or had not been accounted for, it was error. 
‘To leave a question of fact to the jury, without some evidence 
‘beating upon the matter, and upon which they might base 
their verdict, is to invite them to wander into the field of con- 
jecture, and to act upon the uncertain suggestions there met 
with. 

- ‘The case was admitted to turn, in.one aspect of it, upon the 
point whether the money received by Clayton, upon the draft, 
payable to Hall, was ever accounted for by Clayton with Hall, 
and this being left to the jury, without evidence, vitiates the 
finding. Oobb v. Fogleman, 1 Ired. 444; Sutton v. Madre, 2 
Jones, 320. 

There must be a venire de novo. 


Perr OvriaM, Judgment reversed. © 








BENNET HOCKADAY, Adm'r. of NORMAN MATTHEWS v. ANSON 
PARKER. 


Where the land of one of two sureties of a third person was sold under exe- 
cution for the debt, and the other surety bid it off, it was Held that an 
agreement for the owner of the land to pay the debt, and take an assign- 

_ ment of the bid to him, was not affected by the statute of frauds. 


Tims was an action of assumpsrr, tried before Frenon, J., at 
the last Fall Term of Harnett Superior Court. 

’ The plaintiff declared-for money paid by his intestate as 
‘eo-sutety with ‘defendant for one Strickland. A judgment 
‘Had beer’ obtained on the debt against Strickland and. the 
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two sureties, Matthews and Parker, (plaintiff’s atuntusilg 
the defendant) and execution thereon was levied’ om Mat- 
thews’ land; which was sold and. bid‘off by Parker and one. 
Stewart. They, after this; came'to an agreement, that Mat- 
thewe should take the whole debt om himself. and'‘shoulé sat- 
isfy the execution ; in consideration of whichundensioing,- 
they ¢ their bid-for his land to him.” : 

The counsel for the plaintiff requested the Court to charge: 
the jury: 

4. That the agreement of the-intestate (Matthews) to satie- 
fy the-execution upon: the- assignment of the bid of: 
and the defendant, not being. reduced to writing, was void: 

under the-statute of frauds. The Court declined to. give this. 
instruction: 

2. The plaintiff then ailad his Honorto instruct ‘the jury, 
that if.they believed the evidence for the defendant, there was. 
combinatiow and fraud on the part-of Stewart and the defend-. 
ant, and that the plaintiff could not recover. 

8. That if the jury believed that the promise of the plaintiff’ 
was merely to-satisfy the execution and not to discharge the 
defendant from his liability as surety, the eel was enti: 
tled to recover. 

The last two instructions the Court declined giving, for thie 

reason, that there was no evidence to sustain them. Plsin- 
tff's conse! excepted. 

Verdict for defendant. J udgment and appeal byvplaintiff 


Neil McKay, for the plaintiff. “4 
No counsel appeared for the defendantrin this Cowles 


Manty, J. An analysis and proper understanding of the 
facts of this case, will show, as we coneeive, that the instruc 
tion first asked-for by the plaintiff, is based upon an erroneous 
view of their substance and effect. The engagement of the 


piaialit inpestanivegpetetastinte t against himself 
and Parker, as anientevetGotisantits otatpessiiies 


pay the debt of another, but - undertaking on the part of 
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Hockgday Parker. 
Mottharn tes senstderetian, tp sue tak-talinbin-ainiie 
of his co-sureties.. it Gating SR in 


was competent. for: ‘Matthews to make. this arrangement, 
which. was simply a mode of making payment for 
ment of the right. to call, for a title to the. Jand. . His: pro- 
mise to pay a epecific sum to Parker for the right,. would 
have been obligatory as a promise based. upon. sufficient 
consideration moving from one party to the other. It does 
not change the nature or binding force of the promise, that it 
is to extinguish a debt which Parker owes to another. It is 
still.aemode by which Matthews pays his own debt, and the 
promise, on his part, is simply to that purport and effeet. The 
provision, therefore, of the Revised Code, (chap. 50, sec. 15) 
opposes no obstacle to the legal efficacy of the -intestate’s 
agreement, Nor does the eleventh section stand in the way ; 
for the Court has repeatedly held that an assignment of a bid 
at # sale of lands, under a fi. fa., is valid, without writing. 
The view which we have thus taken of the promise of Mat- 
thews, disposes of the merits of the ease in respect of all redress 
in a court of law. The promise of Matthews being to pay his 
own debt, it follows when he paid it, it was not money «paid 
as the co-surety of Parker and to his use, for which the stat- 
ute gives the remedy, at law, Revised Oode, ch. 110, sec. 2. 
The substance of the Court’s instruction, therefore, was. cor- 
rect, viz., that updn the evidence, the plaintiff could not ire- 


The dubious aspect of the case has arisen out of the nnex- 
plained and surprising folly of a man, who being,able to pay, 
suffers his land to be sold at a sacrifice and immediately buys 
it back at a great advance. Weare unable to understand this 
from any thing stated in the case. Whether it may not have 
been effected by combination and fraud between Parker. and 
Stewart and others, as suggested in the second. prayer for in- 
struction, we canpot say. Sach fraud might account for it, 
hut we find no proof;to snstain the suggestion. = 

. The instruction asked for, therefore, in the second place, was 
properly refused by the Court, beeause it was hypothetical 
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on the part of the female, is not a presumption’ amounting to 
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Term of New Hanover Superior Court. 

Tis viniswailalegel'te Naverbene diusinnesty merle: 
dant, who is a slave, on the body of Narcissa Craig. There 
was also @ count, for an assadit with an intent to coiinit 
rape. 
Nareissa Oraig swore, that about thé first of thé precedix 
weli-tedhaciegn vncvistge eh toe hac. OEM ) 
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erreturned home the next day after the offense was committed, 

and she saw him every day for two or three weeks; that when 

the prisoner ass gk theact, she cried aloud ; that her 

cousin, Mrs. resided one or two, hundred yards dis- 
tant from her ri oe 8 y any and her aunt, Mrs. Spiver, about 
half,a,mile; that she and Mrs, Howard were not on. friendly 
‘ terms; that Peter had a wife at Mrs. Howard’s; that she did 
not like him nor his. wife, because they were sence to. her ; 
that four or five days after the offence was committed, Peter 
eame to the house where she and her father and brother were, 
and sitting down familiary in the piazza, had a conversation 
with her father and brother; that she did not tell her father, 
ibenuse he wes afraid and ashamed to 6 so; that her father 
was drinking when he came home; that she had never had 
any monthly sickness. 

Mrs. Spiver testified that Narcissa came to her house about 
the middle of May, and told her of the offeuse committed by 
the prisoner, as she had narrated it before the court ; that she 
showed her, her night clothes, and they were bloody ; she 
stated further, that the witness, Narcissa, had never had: her 
monthly sickness. 

» Joseph N. Burroughs stated, that he arrested the prisoner 
on the 6th of June, and tied him in his kitchen ; that he over- 
heard. conversation between the prisoner and a negro woman, 
in which the latter said to the former, “what did yon do it for! 
did you not know it would carry yon to the .gallows?” to 
which the prisoner replied, “Iam sorry for it.” There was 
some other testimony, not necessary to be stated. 

The counsel for the defendant, insisted that the witness, Nar- 
cissa Oraig, was not to be believed ; that the act, if committed 

all i, the prisoner, was with her consent, and that her mo- 

in, charging the prisoner, was to conceal her disgrace. 
mrad the jury, that if Narcissa was to be. be- 
jieved, the prisoner was guilty; and they might enquire 
abhpoly she had to change such.an offence to have been 
ted. by. slave, if it were not true... ‘The 


the jury, that: in passing on the eredi- 
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bility of the witness, they should take’info” consideration” the 
length of time between the alleged commission of the offérics — 
and the accusation against the’ prisoner; that within’ four Gr 
five days after the time stated by the witnéss, the” prisotier 
went to the house of the witness” father, and ‘there cotiversed 
familiarly with the father and brother in her’ presefies; anid 
that the place where the offense was alleged to have been com- 
mitted, was within one or two huridred yards of Mrs: Howard's 
house, ‘where, also, the wife of the prisoner resided ; ‘thatin 
passing upon the motive which the girl had to make the" Re- 
cusation, and as to the allegation that she did’ so"to conceal 
her shume, they would enquire what evidence there was that 
she would have been disgraced if she had'not made’ theae- 
eusation. To this charge, the prisoner’s counsel éxcepted. “He 
also moved in arrest of judgment on the same grounds rélied 
on in'this Court. he, ren 
Verdiet, guilty. Judgment and appeal by the prisoner.’ 


Attorney General, for the State. aoe . 

Baker, for the defendant. ail ve : 
Pearson, OC. J. The fact that the ‘witness, Naréisea;@id 
not make known or complain of the oatrage which had’ been 
perpetrated on her; for two weeks, was presented to the jury 
by his Honer, as a circumstance which affected her erédibil- 
ity. . This portion of the charge is excepted to, on the ground, 
that he ought to have gone further, atid told the jury, “that 
her not making an earliér disclosnre, raised a presumption of 
‘ falsehood, to be acted on by the jury in the absence of any 

proof to rebut it. died abide 
It is not @ rule of law that silence, under suely eireamstan- 
ces, raises a presumption that the witness has sworn’ falecly. 
e passages in the books, to which reference was made on 
the argunient, use the word ade uaterathannen a Tule of 
faw, but an inferenée’ of fact, and treat of silencv, as'a-diretim- 
stance tending ‘strongly to impeach the credibility ‘of the/wit- 
sess ; off thé ground that a forcible vidlation of her person so 
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outrages the female instinet, that a woman, not only will 
makean outcry for aid at the time, but will instantly, and 
involuntarily, after its perpetration; seek some one to whom 
she can make known the injury and give vent to her feelings. 
The want of this demonstration of feeling or “involuntary 
outburst,” is treated of asa circumstance tending to show 
consent.on her part; but it is no where. held that this female 

is so strong and unerring as to have been made the 
foundation of a rule of law, as distinguished from a role in 
respect to evidence, and the weight to which it is entitled ; 
which is a matter for the jury. So that, althongh we think 
his Honor would have been sustained by the authorities im 
presenting this cirenmstance to the jury more foreibly than 
herdid, still the omission is not an error in lawe whieh this 
Court has the power to review. 

The motion, in arrest of judgment, eannot be sustained. It 
is based upon the idea that the word “ person” in the statute, 
im respect to the crime of rape, Rev. Code, ebap. 34, see: 5, 
does not embrace a slave, and that the case of slaves is only 
provided for in the statute, Rev. Code, chap. 207, section 44, 
which enacts, “ Any slave or free negro, or free person of 
eolor, eonvieted by due eourse of law, of an assault with an 
intent to commit a rape upon the body of a white female, 
shall suffer death.” If this position was granted, the eonchn- 
sion would not follow; for still, it would seem, that a verdict 
finding a slave guilty of a rape npon the body ef a white fe- 
male, would authorise a judgment; on the ground that a rape 
must of necessity include an assault with an intent to eommit 
it; the greater includes the Jess. 

But this Court is of opinion that the word “person” in 
chapter 34, section 5, does embrace a slave. The word “ per- 
son” and the word “man,” in their ordinary signifieation, 
inelade slaves, free negroes and free persons of eolor, as wel? 
ag white men, and are to be taken in that sense in construing 
statutes, unless there is something showing that it was not the 
intention of the law-makers to nse these words in their ordina- 
ry signification, and that it was not intended to apply toslaves_ 
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Itis.said-that the intention not to inelude slaves, in our statate,, 
is to be inferred from the fact; that by the other, even assault. 
with an intent, subjects the slaye to the penalty of death, ‘and 
it was a matter of supererogation to include him also in the 
former. This argument’ proves too much; for it excludes 
free negroes and free persons of color, as well as slaves; from 
the operation of the former statute, and it -is a non sequidur, 
that the latter statute makes the former a matter of. superero- 
gation. It ia clear the intention was te denonnce the pen- 
alty of death against any person, no matter to which of the. 
classes he belonged, whowas guilty of rape, and in respect to 
the last three classes, the intention was to go further, and to: 
denounce the penalty of death against all who even commit- 
ted an assgult on a white female with an intent to ravish her. 
That it was the intention to include a slave by the word, 
“person,” in the 5th section, is manifest from the sections 
which immediately precede and follow it: section 4: “ifany 
person shall castrate, &e.:” section 7: “if any person shall 
burn the state-house, any court-house, &c.: section 8: “if. 
any person shall enter any dwelling-house with intent, &c.,”. 
“he shall suffer death.” Can-it be seriously contended that, 
as.our. statute law now stands, a slave may commit any and. 
all of these deeds, without being guilty of a criminal offense? 
‘The counsel for the prisoner rested his. position; mainly, on 
the authority of Zom’s case, Basbee’s Rep. 214.’ It-is there 
decided that the word, “ person,” as used in the act of-1819, 
Rev. Code, chap. 34, sec. 60, forbidding any person passing 
counterfeit bank bills, did not embrace aslave. . The decision 
is put on the authority of State v.. Small, June Term, 1844, 
That was an indictment under the statute, Rev. Statutes, ch. 
34, sec. 46, which provides that “ when any man shall take a 
woman into bis house, or a woman a man,” “and bed and 
cohabit together,” and it was held that from the subject mat- 
ter, and from the punishment, to wit, a fine not .exceeding 
$200, it was to be inferred that the law-makers did not use 
the. words “man” and “ woman” in their ordinary sense ; 
for if so, all of our slaves could be indicted, as none of them 
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are-married according to law, and there is ue law by which 
they,ean be married,.and the idea of intending to fine a slave 
was absurd ; as-slaves have-no property. 

- Tom’s case was governed by this anthority, and it was con- 
ceived that the ;reasoning on which it was: decided applied 
with full. force, taken in conrection with the sections which 
immediately precede and follew it, providing against forgery 
and making counterfeit bank bills, which slaves are not, usu- 
ally, able to.de, and in whieh sections the same word, “ per- 
son,” is used. From the two cases, this legal principle may 
be-deduced: Where a statute uses the word “ man” or the 
word “person” in creating an offense, it embraces slaves as 
‘well as white persons, and all others, unless from the nature 
of the subject matter and the punishment imposed, it appears 
not to have been the intention to embrace slaves. It is true, 
the Chief Justice who delivered the opinion, in arguing the 
‘question, uses the expression “in carrying out this humane 
policy the courts, in putting a construction upon penal statates, 
have adopted the principle that slaves are not embraced un- 
less mentioned ; they are not embraced for punishment, bnt 
they are for protection. This principle was declared by the 
-Oourt in the case of Small, June Term, 1844.” It.is obvious 
thelearned.Judge had in his mind the principle that, by our 
‘law, slaves are treated as “ property,” civiliter, but are treat- 
-ed as persons criminaliter, and it was not his intention to lay 
dewn any rule of construction, other than that established by 
the, case: of State v. Small, and although his words may seem 
to go further, the correct principle is that stated above as de- 
dacible from the two cases. 

There is no error. 


Per Ovriam, _ Judgment affirmed. 











ywigrenbe OUARA, © § Slave. 


A judg canot be require to ge instratons fo the jury upon sem 
tion of facts, not supported by evidenee. 
‘Where there are several possibilities of fact, different from the. inference (a 
to be drawn from the evidence offered, a Judge is not rege 
“note one such possibility, and specifically bring it to the attention ‘of f 


“jury. 


Iyvicrment for murper, tried before Fnesou, J, atthe Jac 
Fall Term of Montgomery Superior Coart. 

The defendant in thie case was indicted with oe. and 
8 slave, as an accessory before the fact, for killing their mas- 
ter, John E. Chambers; aad they were put om trial together. 
Jim was convicted, and as to the defendant, the evidence of 
a slave, by the name of Sarah was, that on the Sunday morn- 
ing before the murder, (which was on Wednesday night;) the 
prisoner who belonged to the deceased and usually cooked 
for him, looked into a side-board drawer for bullets, but did 
not find any; she then told the witness, that if she would’ get 
some bullets, or if she could not get bullets, if she woald-get 
some caps and jead for some person, she would be well paid 
for-it; that witness asked the prisoner what she wanted’ with 
these things—te which she answered, “never mind ; no harm.” 
That on Saturday night of the same day, Jim, the prineipal in 
the murder, asked her for the caps, and asked herif hismeoth- 
er did not tell -her to get thecaps and lead for him. » The wit- 
ness replied, that Clara did not call any names. Witness then 
told Jim there were no caps in the house; to which Jim said, 
“hush your lies, for he saw some in Mass. Roberts room, on 
the mantle-piece.” That witness got the caps and gave them 
to Jerry, another slave of the deceased, to give to Jim. That 
on Monday night following, she gave Jim a piece of lead. 
That on Tuesday merning following, (the day before the mur- 
der,) the prisoner asked witness if she had given the things to 
Jim ; to which she returned anawer that she had. - It was fur- 
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ther in-evidence, that on the Monday morning before the mur- 
der, the prisoner, Clara, said to a witness, that “she felt sorry 
for her master—that he. was,going to die soon, and asked wit- 
ness if she did not hear the hen crow in the black-jack, every 
morning when he came out.” ©The witness said she had not 
heard it.. 

It was further in evidence that after the muses had been 
committed, the prisoner said to the witness, if Jim did kill His 
master, or had it done, it was no harm; for it was life for life; 
and she had often heard that when it was life for life, it was 
no.harm. That Jim was her child, and she would not speak 
against him. This witness asked her what she wanted with 
the caps and lead? to which she answered, never mind, she 
knew. 
There was evidence that the deceased died of gun shot- 
wounds; and a physician stated that the wound was made by 
shot of the size of squirrel shot. 

There was evidence that the deceased was found with a bag 
drawn over his head ; that the bag was bloody, and that on 
Sunday week after the murder, the prisoner was seen washing 
the bag. 

The Court, after giving instructions applicable to the case of 
Jim, to. which there were ne exceptions, eharged the jury that 
if they were satisfied from the testimony, under the rules laid 
down, that Jim was guilty of the murder of the deceased, and 
that the prisoner not being present when the aet was done, 
procured, counselled, commanded or advised Jim to do it, she 
would be guilty under this indictment; but, that before they 
could convict her, they should be satisfied beyond a reasona- 
ble doubt, that Jim committed the murder; and that before. 
the act was done, Clara procured, councaliedy eommanded or 
adyised Jim to do the act. 

The eounsel for the prisoner then askedithe Conrt to instrnot 
the jury, that if they believed: Olara’s.design. was to farnish 
the amapnition to kill meat,.orfor any unlawfal.purpose other 

themes: hin of the deceased, that upon this evidence they 
be warranted. in convieting Clara. . 
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The Court declined to give. the instrnetion pond for, Fei 
the:counsel for the defendant excepted.. 
Verdict, guilty. J udgrpent and jenn 


Attorney General, for the Biate. 

regent for the rig pa 

Miss; J. The instructions asked for were properly refas- 
ed. There was evidence to satisfy the jury that the homicide 
was inflicted by gun-shot wounds, and by the hands of Jim, 
the son of Clara. Assuming that lead and gun-caps were far- 
nished by the directions of Clara, there is a purpose for far- 
nishing them disclosed by the use immediately made of such 
articles by Jim. There was no evidence that he used such 
ammunition for any other purpose, and the instruction. asked 
for, therefore, had no basis to rest upon in. the prock, It in- 
volved an unsupported assumption of fact... 

There are possibilities different from the isifedence intended 
tobe drawn, which surround every evidentiary fact in aeause ; 
but for a Judge to note one snch possibility, and specially 
call it to the attention of the jury, would be giving it weight 
to which it is not entitled, and inviting the jury todraw from 
the fields of conjecture the material for making mp 4 verdict. 

The instrwetion asked for in any sense which may. be aserib- 
ed to it was hypothetieal, and therefore improper; but. if. the 
language in which the prayer is couched be considered, anoth- 
er objection to the specific prayer will be apparent... Interpre- 
ting the language used, viz:..“‘ upon this evidence the. jury 
would not.be.warranted in convicting Clara;” to mean .not 
only the evidence assumed, and noted in the hypothesis, but 
also all other facts in the cause, bearing upon her guilt, its 
clear the instruction onght not to have been given. There 
was other.evidence besides Clara’s agency in procuring amu- 
nition, and if that had been eliminated from the . proofg,alto- 
gether, there -was'still evidence upon which the jury onght, to 
have been/permitted topass. Had the Judge, therefore, given 
the instruction asked, he would have superseded the jury in 











their proper province—a province made exclusively their own 
by the legislation of the State. Rev. Code; ch. 81, sec. 130. 

Upon the whole, the instrnetion asked for ought not to have 
been given ; and the entire reeord being considered by os Yaa 
ate of opinion there is no error in the same. 


Pre Oveunm, Judgment affirmed. 
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_  §OHN Z. DAVIS v. G. W. GOLSTON, Administrator. 

Acsording to the general understanding of the profession, where parties have 
gone into trial without a formal declaration, the plaintiff is to be taken to 
have relied on one suited’ to the case made by the proof. 

Where an obligation was signed and sealed by one of two partners and sign- 

- ed, only, by the other, it was Held to be the deed of the former, and the 
simple contraet only of the other, and that the latter might be sued in as- 
sumpsit alone on this contract. 


Tis was an action of AssUMPsIT, tried before Frencu, J, at 
the last Fall Term of Harnett Superior Court, 

The plaintiff declared on the following promissory note: 

“$545. Onor before lst of January, 1856, we, or either 
of'us, promise’to pay John Z. Davis or order, the sum_of five 
hund@red and forty-five dollars, for the hire of the following 
negroes, viz: Buck, Samp, Boeckra ‘and Charles, for the pre- 
sent year; and we further promise to clothe them and furnish 
them with shoes, fats, and four blankets, and pay doctors’ 
bills. Thie 2d of Sanuary, 1855. Snake 

+ . R. OC. Bexpen, [seal.} 

R. W. Patwer:”  - 

There were also mbunetendatt counts for the hires of slaves, 
and’on'a special promise to pay; but no: ane np se eer 
was filed'in the Conrt-below. > * © 

The plaintiff having proved the execution of che fastrumenit 
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" declared on, the defendant offered evidence to show that this 
paper-writing was signed by the defendant, Golston’s. intes- 
tate, Robert W. Palmer, in blank, and by him; delivered to 
Belden, to be nsed in hiring slaves for the two, and-that they 
were partners. That Belden hired the plaintiff’s slaves and 
filled up the paper-writing, so as to constitute the instrament 
above set out; his own name having affixed toitaseal. . 

The defendant's counsel requested the Court to charge the 
jury, that if they believed from the evidence that Belden and 
the intestate were partners, and that the paper-writing was 
signed and sealed by Belden after it was filled up, then, the 
simple contract of the intestate was merged in the bond made 
by Belden, and that the plaintiff could not recover in this ac- 
tion. Also, that the defendant being sued on the individual 
liability of the intestate, and the proof being that Belden and 
‘the intestate were partners and jointly liable, that the plaintiff 
could not recover on account of the variance. ° 

The Court declined giving the instruction asked, and the 

- defendant’s counsel excepted. 
erdict for the plaintiff. Judgment and eppesl by ‘the 
defendant. _ ) 


Strange, for the plaintiff. 
Neil McKay, for the defendant. 























Batriz, J. The 84th section of -the 31st chapter of the 
Revised Code, which was originally taken from the act of 
1797, (ch. 475, sec. 2, of the Revised Code of '1820;)deelares 
that “in all cases of joint obligations or assumptions of co-part- 
ners in trade or others, suits may be brought and prosecuted 
on the same against all or any number of the persons making 
such obligations, assumptions, or agreements.” According, 
then, to the express terms of this enactment, one of two or 
more joint obligors or partners may be sued alone, and, of 
course, the declaration, in the action, may be so drawn as to 
be supported by the proof, which must necessarily be offered. 
In the present case no formal declaration was filed, and, ac- 
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cording to the general understanding of the profession, the 
plaintiff is té be taken to have relied upon one suited to his 
casé ks established by his testimony. as 

The objection, thén, that there’ was upon’ the trial’a vari- 
ance between the proof and the declaration, is not well fouid- 
ed! From the copy of the instrament; upon whith the suit 
was brought, it appears that it was signed and sealed by Bel- 
den, but only signed by the defendant’s intestate, Palmer. 
There canbe no doubt that one partner may bind himself by a 
seal, if he intended to do so, though he cannot so bind the 
firm; uftless he has authority, under seal, for that purpose ; 
Fisher v. Pender, Jones’ Rep. 483 ; Eliott ¥. Dawis, 2 Bos, 
and Pul. 338. 

Tt is ‘equally clear, we think, that if an instrament be agi 
ed and sealed by one partner, and signed only by another, it 
will -be the deed of the first, and the simple contract only of 
the second. See Green v. Thornton, 4 Jones 230. ° There 
is no more inconsistency in sich a case, than there is in hold- 
ing that an executory agreement between two persons if seal- 
ed by one, and only signed by the other, will be the covenant 
of the first party, and the simple contract of the second. The 
latter case is well settled, and upon a breach of the agree- 
ment, one of the parties would have to be sned in an action 
of covenant and the other in assumpsit; Yarbrough v. Mon- 
day, 3 Dev. 420; Kent v. Robinson, 4 Jones 529; 1 Chit. 
PI. 119. 


Pur Oona, Judgment affirmed. 
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Covington w Buie. 








¥ the 


Ne ” THOMAS J. COVINGTON ». ARCHIBALD BULE, reaver, 


‘A receipt signed by a sheriff for a sum of money, “to be applied to the pay- 
“ment of a judgment,” obtained against the defendant at a previous tetm ofa 
court of the county in which the defendant lived, and of which the nmker 
_ of such receipt was sheriff at the time, is no evidence that .an emotion 
was in his hands when the money was paid to him. my 


‘Tars was'a scree Facts to revive a Yodginede: tried tetbre 
Savxpers, J., at the last Term of Richmond Superior Court. 

The misterial question ardse upon the plea of payment. 
The defendant’s testatrix lived in Richmond county, andhad 
paid the amount of the judgment in question, to"one 
Buchanan then the sheriff of Richmond county, to whond ‘an 
execution wonld have ordinarily issned, had one been put in 
force, who gave her the following receipt: “ Received of 
Ohristian D, Calhouné three hundred dollars and thi ha 
to be applied to the payment of a judgment in the” 
Court of Richmond, in the suit of Thos. J. Covington ses 
her,” dated March. 17th, 1857. This money was hot paid to 
the plaintiff. There was no evidence that an execution had 
issued to the sheriff returnable to the next term after the re- 
ceipt, but the defendant’s counsel insisted that that fact was 
inferrible from the receipt itself, and called dn the Court so to 
charge'the jury ; bat his Honor declined giving’such iistruc- 
tion, and.instructed them that there was no evidence before 
them that the sheriff had such an authority. The defendant’s 
counsel excepted. 

Verdict and judgment for plaintiff, and appeal by the de- 
fendant. — 


Ashe, for the plaintiff. 
Leitch, for the defendant. | 


Barriz, J. The plea of payment beipg a plea, byw 
confession and avoidance, the burden of the proof, in 
of it, was upon the defendant. He, accordingly, for the pur- 
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pose of showing that the judgment in question had been. paid, 
introduced the receipt of one Buchanan, who was the- sheriff 
to whom a writ of fleri facias would have been properly di- 
rected. A payment to him, however, availed nothing, unless 
at the time when he received the money, he was authorised 
to do so by virtue of a fieri facias, commanding him. to levy 
it » State v. Long, 8 red. 415; Ellis v. Long, Ibid: 513; 
Milla v. Allen, 7 Tones, 564. The qnestion, then, was nar- 
rowed down: to the point, whether the receipt afforded any 
evidence that the sheriff had the writ of. execution. in his 
hands when the money was paid to him. We agree with his 
Honot i in the Court below, that it did not. It does not pur- 
port that the amount paid was in satisfaction.of an exeettion, 
but that he, the sheriff, received it “ to be applied to the pay- 
ment of a judgment,” &c. These terms.exelnde the idea that 
he.then had any execution in his hands, and. shows that the 
defendant had failed to offer any testimony. which; the Court 
could submit to the jury, as tending to support his plea. 

The testimony introdneed. by the plaintiff. being only of a 
rebutting character, it is, of course, unnecessary to notiee it 
in an enquiry, whether any evidence had been offered by the 
defendant in support of an issue, the affirmative of which, he 
was bound to sustain. For, if he had. offered: any such testi- 
mony, thejury must necessarily have-been called upon to de- 
cide between it and the opposing testimony of the plaintiff. 


Psr Ovrram, Judgment affirmed. 








SOLOMON CRUMP v. WILLIAM J. MoKAY. 
In an action against a ferryman for negligently carrying plaintiff's wife across 


his ferry, aRiang ds nan RpNNGD Bier etenny Ea Re 
be made a party plaintiff. t 





‘DROEMBER TERM: ‘1800. 
Orump 0, McKay. 








Action on the cass, tried before Frenon, J., at the last Fall 
Term of Richmond Superior Court. 

The declaration was in case for negligence in the defendant’s 
ferryman, whereby plaintiff’s wife and child were thrown into 
the Cape Fear river from the defendant’s: boat, and injured. 

The Court intimating an opinion that the action could not 
be sustained without making the wife a party plaintiff; the 
plaintiff submitted to a nonsuit and appealed. 


No counsel appeared for the plaintiff in this Court. 
Strange, for the defendant. 


Pearson, C. J. If one slanders a married woman or com- 
mits an assanlt and battery upon Ker, the action for injuring 
her must be in the name of husband and wife, although in the 
latter instance if there be any damage besides the pain suf- 
tered by the wife, as a loss of service, or an injury to clothes, 
or medical bills, the husband may sue alone and allege spe- 
cia? damage. : 

Se if one drive his carriage so megligently as to run against 
a married woman, in ar action for the personal injury to her 
she is a necessary parfy, and the husband cannot sne alone 
without alleging special damage. 

From the argument made in this Court, we suppose his Hon- 
or intimated the opinion that the wife was a necessary party 
in this action, upon the idea that it fell within the principle 
stated above, and did not have his attention directed to the 
fact that the ground of the’action was not a simple tort, or 
personal injury to the wife and child of the plaintiff, but orig- 
inated in contract. The plaintiff, either in person or by his 
wife, as an agent, made-an agreement with the defendant by 
which he undertook to carry’ the wife and child of the plain- 
tiff across the river with ordinary care. It is assumed by the 
case that the defendant was guilty of negligence, by reason 
of which the wife and child were thrown into the river. This 
was a breach of the agreement, whereby an action accrued to 
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the plaintiff, and, as a matter of course, he. was entitled to re- 
cover damages to some amount. 

The writ is “ trespass on the case,” and it does not appear 
by the record whether the plaintiff declared in contract or in 
tort... He had his, election to declare in either form of 
action. If the declaration was on contract, of course the wife 
was not a necessary party ; and it is equally clear if the. dec- 
laration was in tort, the wife was not a necessary party. There 
was no more reason for making her a party plaintiff, than for 
making the child a plaintiff in order to enable the husband 
and father to recover the damages which he had sustained by 
reason of the wrongful breach of the contract on the part of 
the defendant. 

If the defendant had. undertaken to carry a horse of the 
plaintiff’s across the river, and it was drowned through negli- 
gence, all the authorities show that the plaintiff might have 
sued either in contract or in tort for breach of the contract of 
bailment; and the same doctrine applies to a contract to car- 
ry persons, which is in the nature of a contract of bailment. - 

The distinction between a case of the kind before us, and 
those which we presume his Honor had in view, is. this: the 
one is a simple tort without any connection whatever with a 
contract, and the other, although sued for as a tort, arises ea 
contractu, and being based on contract, the rules in regard to 
the non-joinder and mis-joinder of parties in actions, ew con- 
* tractu are applied to it; for instance, if two purchase a horse 
jointly, and one of them sue alone in deceit, the non-joinder 
of the other may be taken advantage of by demurrer, motion 
in arrest of judgment, or writ of error if the matter appears 
in the record; if it does not so appear, then by non-suit, be- 
cause of the variance, which is the rule for the non-joinder of 
parties plaintiff in actions. ew contractu ; whereas, according 
to the rule in actions ew delicto, the non-joinder could only be 
taken advantage of by plea in abatement, and in the absence 
of such plea, the plaintiff recovers his aliquot part of the dam- 
ages. This is settled ; see Scott.v. Brown, 3 Jones, 541. On 
the same principle it is settled, if one hires a horse to an in- 
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fant, and the horse is injured by neglect, or by being driven 
too hard, the action may be either in contract or in tort, but 


the party by bringing an aetion jn tort, cannot avoid the plea 
of infancy, which is a bar to an action on the contract; for 
the tort arises out of a contract and the rale in. poupert to 
actions, ex contractu, is applied.» . 

The distinction between actions for simple torts and. torts 
arising ex contractu, or “ quasi ex contractu” as they are styled 
in the books, is so clear and the reason for making a differ- 
ence is so obvious, when attention is called to it, that it, séems 
unnecessary to elaborate the subject. 


Prr Coniam, Judgment reversed, and venine de nove. 








SOLOMON W. MORSE v. JAMES M. NIXON. 


Where a sow, having a bad reputation for devouring young poultry, (which 
was known to her owner) was seen with a duck in her mouth, and on be- 
ing chased dropped it, but immediately again ran after it, and was shot by 
the ownet sf the duck while in such pursuit, it was Held that he was justi- 
fied in so doing. 


Tuis was an action of rrespass vw et armis, tried before 
Frencu, J., at the last Fall Term of New Hanover Superior 
Court. 

Pleas—General issne—Jd ustification. 

{t was in evidence that a sow, belonging to the plaintiff, 
was seen with a duck in het mouth in. the public road near 
the residence of the defendant. The witness chased the hog 
and she dropped it. The hog immediately chased the duck 
again, and while in hot pursnit the defendant shot her. 

The defendant offered to prove stveral acts of “chicken 
eating” by.this hog; but the Stivers was, telat out by the 
Court. 

There was much eridond, ding t0 how, that the hog was 











well known in the neighborhood, and bore a general reputa- 
tion as “a chicken eating hog.” — It was in evidence that the 
plaintiff, at the time he purchased this auimal, was apprised 
of her bad character. 

The Court held that the plea of justification was not sus- 
tained. Defendant’s counsel excepted. 

Verdict and judgment for _— Appeal by defendant. 

Baker, for the plaintiff. 

W. A. Wright, for the defendant. 


Barrix, J. The facts of this case, as now presented to us 
in the defendant’s bill of exceptions, are materially different 
from those which were reported on a former trial. Then, 
there was no evidence that when the defendant shot the plain- 
tiff’s sow, she was in the act of doing any thing to injure him 
or his property. Now, it appears that she was in hot pursuit 
of one of the plaintiff’s fowls when he killed her. Then, noth- 
ing was proved as to the plaintiff’s knowledge of the chicken 
eating propensity of his hog.. Now, it seems, that when he 
purchased her, he was fully apprised of her fierce appetite 
for young fowls. Upon the facts as reported to have been 
proved on the former trial, we held that the defendant was 
not justified in killing the sow as a public nuisance, which 
any person had a right to abate. The case, we think, is alto- 
gether different when the sow is turned loose by her owner, 
with a full knowledge of her evil habits, and is killed by the 
owner of a fowl to save his property from destruction. Be- 
sides the leading case of Wadhurst v. Damme, Cro. James 
45, which was referred to when this case was before the Court 
at June Term, 1859, (see 6 Jones 293,) there is one reported 
in 9 Johnson, 232, whieh is very strong in.favor of the de- 
fendant’s plea of justifieation. It ig the case of Leonard v. 
Wilkins, in which the plaintiff sued the defendant for shoot- 
ing his‘dog.”.Upon not: guilty pleaded, it appeared that the 
plaintiff’s dog was running with a fowl in his mouth, on the 
land of the defendant, when the latter fired at and killed him. 
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It was testified by several Witnlesses that the same dog had 
worried and injured their fowls'atid geese, and that there was 
an alarm in the neighborhood respecting mad dogs. ‘The 
jury found a verdict against the plaintiff, and thereupon he 
was adjudged to pay the costs.. The Court consisting of 
Kant, C. J., and Thompson} Spencer, Van Ness and Yates, 
Judges, approved the verdict and judgment saying: “The 
verdict below was not against law. The dog was on the land 
of the defendant in the act of destroying a fowl, and the de- 
fendant was justified in killing him in like manner as if he 
was chasing and killing sheep, deer, calves, or other reclaim- 
ed and useful animals. This principle has been frequently 
and solemnly determined, (Cro. Jac. 45, 3 Lev. 25). It was 
for the jury to determine whether the killing was justified by 
the necessity of the case and as requisite to preserve the fowl; 
cand the fowl being on the land of the defendant, was enough, 
witheat showing property in the fowl.” The duck, in the case 
before us, being in the public road, was not necessarily on the 
land of the defendant, but it was near his residence, and it may 
be inferred that-it belonged to him, and if so, he had aright to 
kill the hog, as, under like circumstances, he would have had a 
right to kill a dog, if such killing were necessary to the pro- 
tection of his fowl. The knowledge which the plaintiff had 
of the bad character of his sow ought to have induced him to 
keep her up, and the damage which he sustained in conse- 
quence of not having done so, was caused by his own default, 
and was, therefore, damnum absque injuria. 

It is to be regretted that the verdict was not taken, subject 
to the question of law, so as to have enabled us to put an end, 
by our judgment, to a litigation, the expense of which, must 
be greatly disproportioned to the value of the matter in con- 
troversy. As it is, We are nap at to reverse the oe 
and award a venire de novo. 


Pur Ovzux, tage Parte 
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- D. ©, McLBAN, et ux, ef aly-v, KENNETH, MURCHISON, et «2. 

In tre&pass, q. c. f, the prificiple that where neither party has possession of a 
lappage, the superior title draws to it the constructive possession and ex- 
clades the constructive possession of the inferior title, may be asserted by 
one who is a stranger to such superior title, against the suit of one claiming 
under the inferior title. 

Tus was an action of Trespass, q. ¢. f., tried before Pkexcn, 

J., at the last Fall Term of Harnett Superior Court. 


The plaintiffS claimed title to the land in ‘dispute, under a 
grant to one Morrison, and by him conveyed to their anges- 
tor, so much of their claim aé is necessary to the anderstand- 
ing of this case is represented by the lines A, B, C, D, E, F, 
X, Y, Z, 1, 2.° They ocenpied that portion of this area, which 
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was south-west of the line, D 2; (see diagram,) but ‘whether 
their occupation embraced the Jocus'in quo was a question. 

The defendants, for the purpose of showing title out of the 
plaintiff, offered in evidence a grant to John Gray Blount, of 
older date than that under which thé plaintiffs claimed ; which 
covered a large space of countfy including, as they indteted, 
that portion of plaintiffs’ elaim lying north east of the — D 
2, including the locus in quo. 

The court charged the jury if the plaintiffs were not in pos- 
session at the time of the alleged trespass, they must rely upon 
the constructive possession which arises from the title, and 
they had shown title; and if they had also satisfied them of 
the trespass being committed on the Morrison grant, by the 
defendants, or any of them within three years before the com- 
mencement of the suit, the plaintiffs were entitled to recover, 
unless the defendants had so located the Blount grantas to cover 
the land on which the trespass had been committed, and that in 
thiseventit was not necessary that the defendants should connect 
themselves with the Blount grant; thatit was sufficient to show 
title out of the State, older than the grant to the plaintiffs, for this 
takes away their constructive possession. The Court farther 
instructed the jury, that if the plaintiffs were in actual pos- 
session, at the time of. the alleged trespass, above the line D, 
2, and they were satisfied from the evidence that the trespass 
was committed by the defendants, or any one of them, on any 
portion of the tract within three years—it made no difference 
whether the Blount grant is so located as to cover-the Morri- 
son tract or not; for the reason that the defendants have not 
connected themselves with the Blount grant. The defendants 
counsel excepted. 

The defendants counsel, asked the Court, to instruct the ju- 
ry that if they should be satisfied that the Blount grant was 
located as contended by the defendants, and the plaintiffs had 
no possession of the lappage, but that their only possession 
was below the line D, 2; and that the trespass, if any, was upon 
the land covered by the Blount grant;’a ve the line -D, 2, 
that the plaintiff could not reeover. The Oourt declined giv- 
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ing the instruction ; but told the jury that if the Blount grant 
was located as contended by the defendants, and the trespass, 
if any, was committed upon the land covered by the Bloant 
grant,,above theline D, 2; then, if at the time of said trespass, 
the plaintiffs had no possesion above the line D, 2, upon the 
lappage, but that their only possession was upon that part of 
the grant below the line D, 2, which. would not be upon the 
lappage, the plaintiffs would be entitled to their verdict, as 
the defendants had not connected themselves with the Blount 
grant. Defendantexcepted. Verdict for the plaintiff. Judg- 
ment and appeal by the defendant. 


No counsel appeared for the plaintiffs in this Court. 
Strange and Neil McKay, for the defendants. 


Mayzy, J. We think there was error on the part of the 
‘court below in. refusing the instructions asked for. The action 
of trespass, guare clauswin fregit, is a possessory action, and 
can only be maintained by one who has a possession, either 
actual or constructive; and the enquiry therefore, as to who 
had the possession of the locus im guo is material, and happens 
in this case to be the turning point. In the case of lapping 
grants, when neither proprietor is in actual possession of the 
part common to both, the constructive possession of that part 
is with the superior title. Actual possession (the pedis positio 
of the law) by one who has the inferior title outside of the 
part that is common, however extended his claim, or long con- 
tinued as to time, will not diminish the strength of the supe- 
rior title. The reason is: such a possession does not expose 
the party to the others action, or afford him an opportunity of 
asserting at law the superiority of his title. The parties con- 
sequently remain unaffected as to their respectivé rights in the 
part common to both the grants as long as they remain in this 
condition ; and as to possession, A¢ has it by construction, who 
has the superior title, But if the party with the inferior title, 
take possession any where in the part that is common, such 
possession is held co-extensive with the entire part, and in such 
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case the constructive possession which follows the better title 
is repelled, and the law adjudges him who has the pedis posi- 
tio, to be in exclusive possession ; for the reason, that where- 
ever he may have planted himself in the disputed part, he is. 
alike exposed to the action of. the adverse claimant; and there- 
tore his possession sheukd be held, in accordanee with the gen- 
eral principle, commensurate with his claim. Wétliame v. 
Buchanan, 1 Ired., $85; Baker v. McDonald, 2 Jones, 244; 
McMillan v. Damen, 7 Jente 435. These rules of law pre- 
sent and explain the apparent inconsistency, that. while in the 
present condition of the respective claimants to these grants, 
the possession is construed to be in the heirs of Blount, yet if 
their grant had:covered more of the plaintiff ’s land, i. e., had 
extended sonth of the line D, 2, se as to embrace the actual 
possession of the plaintiff, the possession of the whole lap 
would have been.in the plaintiffs... In the former case the 
plaintiffs could not maintain this action, in the latter they 
could, 

The principles here laid down were fully recognized by his 
Honor below in the first part of his instructions to the jary, 
but in the latter part, he seems to hold them inapplicable to 
the trespass of a stranger or mere, wrong-doer. We. are not 
aware of such an exception. This action cannot be maintain- 
ed. by one who has neither the actual nor constructive posses- 
sion of the locus in. guo, against an intermeddler. There.must 
bea venire de, nove. 


Per Corram, Judgment reversed, 











Slate on the relation of B, H. SHORT of al v, ANGUS CURRIE etal 


A fegistered copy ofa clerk’s bond may be read without other proof, and, of 
course, the original, when proved and registered as the acts provide, any 
also be read thus without being proved atthe trial. 

It seems at common law, official bonds were not subjected to the same tests 
of strict proof and cross-examination as instruments between private: per- 
sons. 


Tuts was an action of pest on a clerk’s bond, tried before 
Frenon, J., at the last Fall Termof Moore Superior Court. 

Plea : general: issue. 

The bond declared on, was in the usual form and hada 
stbseribing witness to it, who was not present ; it was endorsed 
with the certificate of W. D. Dowd, chairman of Moore coun- 
ty court, before which court it was taken, that the execution 
of it had been acknowledged in open court, also with the cer- 
tificate of the Register that it had been registered in his office. 
To prove the execution of the bond, the plaintiff introduced 
the clerk of the superior court, who stated that the paper- 
writing in question had been filed: in his office'as the official 
bond of the clerk of the county court; that it had been there 
kept, and had been taken from the file for the purposes of this. 
trial. W. D. Dowd was then introduced, who. stated that at 
the time of the date of the instrument; he was chairman of 
the county court of Moore county; that the parties thereto. 
acknowledged its execution before him in open court, and 
that he endorsed: om it the certificate above described, signed 
by him as chairman. 

Upon this evidence, the plaintiffs proposed to.read the bond 
to the jury, but the defendants’ counsel objected, on the 
ground, that there was a subscribing witness to-the-paper, and 
that, therefore, the proof was insufficient. 

The Court sustained the es pein and the plaints 
counsel excepted. 

‘The plaintiffs’ counsel then offered a. vegistenedioepy of the 
bond declared on, which was alse objected to by the defend- 











ants’ counsel and ruled out by ‘the com The plaintiff's 


again exeepted. 
In deference to the opinion of the Ootirt the plaintiff 2a 


initted to. a nonsuit, and appealed to this yeoman 


Neill McKay, for the plaiatiffs. 
Person and MeDonald, for the defendants. 


Barrie, J. We are clearly of opinion that ‘his Honer, in. 
the Court below, erred in rejecting the testimony offered on 
the part of the relators to prove the execution of the bond 
declared on. Jt being the official bond of Alexander C. Cur- 
rie, as clerk of the county court of Moore, the rule of evi- 
dence, whieh requires the production of the subscribing wit~ 
ness to prove the execution of a private instrument, did not 
apply to it. In the case of Kello v. Maget, 1 Dev. and Bat. 
414, it was held by the Conrt, in relation to a guardian bond, 
that “ when a suit is brought, its execution may be denied by 
a plea, for it does not import absolute verity. But it is yeta 
document partaking of a public nature, taken by publie an- 
thority, having'a high character of authenticity, and it re- 
quires not that it should be verified by the ordinary tests of — 
truth applied to merely private instruments, the obligation of 
an oath and the power of cross-examining witnesses, on whose 
veracity the truth of such instruments depends. Confidence 
is due to it, because of the authority of the Court by whom it 
was taken, and whom the State, im the discharge of the paren- 
tal duties which it owes te orphays, has empowered to take 
it.” This rule seems to. be founded in reasom and’ good sense, 
and applies with as much, if not more force, to the official 
bonds of elerks, sheriffs. and other public officers, as to those 
of guardians. See Starkie on Evidence, 195. In coming to the 
conclusion that the rule thus laid down in ello v. Maget, is 
# sound one, and ought to be followed, we have not overlook- 
ed an expression which fell from Nasu, J., in-delivering the 
py ‘of the Court in the ease of Butler v. Durham, 3 Tre. 
Eq. 589. “Tt was that “w guardian bond is not a record, and 
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before it can ‘be used as evidencé,in amy case, it: must be 
proved like all other cases of a similar kind by the subscrib- 
ing witness, if there be one.” The.point decided, and the 
only one necessary to be decided, was, that the mere certiji- 
cate of the clerk, that a certain paper was the copy of a guar- 
dian bond, was no proof of the fact, that it was a guardian 
bond ; for, says the Judge, “‘we know of no law authorising 
the clerk to certify a paper and thereby authenticate it under 
his private seal.” In the case now before the Court, there 
was ne question as to the identity of the obligors, and we 
think the bord eught te have been read in evidence upon the 
proof introduced by the relators without requiring the pro- 
duction of the subscribing witness. That proof, however, was 
not conclusive, and it was open te the-obligors to rebut it by 
showing that what purported to be their obligation, had ae- 
ver, in fact, been executed by them. 

If there were any doubt about the rule faid down in Kelle 
v. Maget, as.to the proof of official, bonds at common law, 
there can be none that it has been established by statutory 
enactments. By the 9th section of the 19th chapter of the 
Revised Code, taken from the 8th section of the 19th chapter 
of the Revised Statutes, it is declared that “the courts of pleas 
and quarter sessions shail cause all bonds taken before them 
of the clerks of their respective courts to be acknowledged or 
proved ia open court, and endorse thereon a certificate of 
such acknowledgment or probate, which certificate shall be 
signed by the justice who presides in the court at the time 
such acknowledgment or proof is made,” which bonds are 
then required to be deposited in the office of the clerk of the 
superior court of the respective counties. By the two next 
succeeding sections, itis made the duty of the clerks of the 
superior courts to have these bends registered in the register’s 
office of their respective counties; aud then to keep the orig- 
inals in the same manner as they keep the records of their 
office. In conneetien with this, the 16th section of the 37th 
chapter of the Revised Code, taken from the act of 1846, 
chap. 68, sec. 1, prevides “that the registry or duly certified 
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copy of the record of any deed, power of attorney, or other 
instrurhent required orallowed to be registered or recorded, may 
be given in evidence in any court, and shall be held to be full 
and sufficient evidence of such deed, power of attorney, or other 
instrument, although the party offering the same shall be en- 
titled to the possession of the original, and shall not account 
for the nomproduction thereof.” The general words of this 
section will, certainly, embrace official bonds which are re- 
quired to be proved and registered, and we have no doubt 
that it was intended to embraee them, because a clanse in the | 
9th section of the 19th chapter of the Revised Statutés, which 
said tliat “on the destruction or loss of the original a certified 
copy of the said bond shall be received in evidence,” is omit- 
ted in the corresponding section and chapter of the Revised 
Code. It can hardly be supposed that such a statutory pro- 
vision would have been omitted in one part of the Code, unless it 
was intended and believed to be contained in another, If 
then, the certified copy of the bond, in question, was sufficient 
evidence of its exeention on the trial, without other proof, of 
course, the original, which had been proved and registered as 
required by the statute, could not be less ‘so. See State v. 
Lewis, 3 Hawks, 410. 


Per Ovriam, Judgment reversed. 








JOHN MORRISON v. NEILL McNEILL. 


Where one owned and possessed slaves for 15 years, and they were run out of 
the State secretly, by the owner, into another State, and then-taken in hand 
by the defendant, who carried them ‘into a distant State and sold them, and 
received the money about the time/the plaintiff's judgment, was ob i 

‘against the owner, it was Held that this was some evi cof a Seeret 
trust, for the use and benefit 6f the debtor, to enable him to defraud his 
creditors. . 


‘ 
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Tuts was a scire facias, alleging a secret trust, &c., tried be- 
fore Frunon, J., at the last Fall Term of Moore Superior 
Court. 

Several issues were’ made up and submitted to the jury, to 
wit: 1. Whether Neill McNeill held any property, &e., by 
secret conveyance from Dugald MeDugald, and in trust for 
him, prior to the filing of his, (defendants,) answer in this 
cause. 

2. Whether he held any slaves, or any property, &c., by se- 
eret delivery to him by said MeDugald, in order to enable him 
to avoid the payment of his debts. 

The plaintiff showed in evidence, a judgment and execution 
in his favor, against Dugald McDugald, at October Term, 
1854; and a return of nulla bona, to April Term, 1855; and 
this set. fa., issued 12th of May, 1855, retarnable to the July 
Term of Moore County Court. 

The plaintiff farther showed, in evidence, that a negro wo- 
man named Nancy, was in possession of MeDngald, for 10 or 
15 years; that she came to him by marriage with the sister of 
the defendant, and that since the marriage, the woman had 
had three children that McDougald had possession of Nancy 
and her children, in the latter part of the fall, in 1854; that 
he was largely indebted, and that he fad been sold out in 
1842; that one John McNeill, the nephew of the defendant, 
by the direction of McDugald, and with the knowledge of the 
defendant, met with these slaves on the road, about 9 o’clock 
at night, about half a mile from the defendant’s residence, and 
carried them to the house of one Pegues, (defendant’s father- 
in-law) in the State of South Oarolina, where they were de- 
livered to Pegues; that in the following winter or Spring, 
Neill McNeill left home to go to the residenve of Pegues; 
and then took the slaves from the house of Pegues, and sold 
them in the State of Mississippi. 

The Court charged the jury, that there was no evidence to 
sustain either of the issués, and they should find for the de: 
fendant. Plaintiff’s counsel excepted. 
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Verdict and jndgment for the defendant, and appeal by. the 
plaintiff. 


Person and Strange, for the plaintiff. 
Neili MeKay and McDonald, tor the defendant. 


Manty,J. This Court is-of opinion that there was error in 
the Court below; in holding, there was no evidence to support 
the affirmative of either of the issues. 

It may be assumed as a fact, in deciding the matter now 
before us, that in the latter part of the fall of 1854, Dugald 
McDugald was the owner of certain slaves, Nancy and her 
children. Having acquired them by his marriage he had been 
in continued possession of them for fourteen or fifteen years, 
up to that time. The plaintiff’s judgment is obtained against 
him at October Term, 1854; and in that fall he employs John 
MeNeill, a nephew of his wife and a nephew of defendant 
McNeill, to conduct these slaves to the house of one Pegnes, 
who was a brother-in-law, residing in the State of South Car- 
olina. 

The slaves are taken charge of by John McNeill, at 9 o’- 
clock at night, about half a mile from Neill McNeill’s house, 
with the knowledge of McNeill, but under instructions from 
McDugald. 

It is further in evidence, that Neill McNeill afterwards took 
the negroes from the house of Pegues—carried them to Mis- 
sippi and sold them. At what time the latter occurrence took 
place, does not certainly appear; but it is in evidence that 
Neill McNeill went to the house of Pegues, in the winter of 
1854—’5, or spring of 1855; and there is no evidence of any 
other visit. 

Taking the evidence, thus detailed, together, it seems’ to us 
to afford, to say the least of it, some evidence that the slaves 
in question were taken off by Neill McNeill, the defendant, 
to the State of Mississippi, and sold before the Fall Term, 1855, 
of the county court, when his answer was put.in; and, eonse- 
quently, between the time of the judgment against McDugald 











and the answer to the seire facias, he, McNeill, had the pro- _ 
ceeds of the sale of the slaves in his hands, and in contempla- 
tion of law, these proceeds were the property of McDugald, 
the debtor. 

It is not proper for us to say how much this evidence weighs 
in establishing the affirmative of the issues, or either of them ; 
but, we think it is of some weight and ought to have been 
submitted to the jury. 

We decline discussing the case in any other aspect or upon 
any other point of the evidence. The facts now in proof are dif- 
ferent from those presented by the pleadings, and whieh were 
assumed to be true on a former discussion of it in this Court, 
(6 Jones, 450) and we content ourselves with simply declar- 
ing, that, according to the proofs reported, it was erroneous to 
hold there was no evidence in support of the affirmative of 
either of these issues. There should be a reversal of the judg- 
ment of nonsuit, and a venire de novo. 








Pre Curiam, Judgment reversed. 








THOMAS WHITE v, DAVID COOPER. 


Where a defendant in an action of ejectment has been evicted under a judg- 
ment and-writ of possession, he is not.estopped, on making an actual entry 
on the premises, from maintaining an action of trespass Q. C. F., and on 
showing title, he may recover for trespasses committed after the termina- 
tion of the former suit. 

Where one having title, enters upon one who has evicted him by a judgment 
in ejectment and writ of possession, the former, by the jus post liminii, 
notwithstanding the presence of the other, will be considered to have been 
in possession all the time from and after the date of the eviction. 


Action of rrespass quare clausum fregit, tried, before 
Howanp, J., at the last Fall Termof Tyrrell Superior Court. 
The following statement of the case was sent to this Court 
by his Honor: “ The plaintiff gave in evidence a grant from 
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the State, and a deed from the grantee.to himself, and there 
was much evidence as to whether these covered the locus in 
quo or not. It was then shown, that im September, 1854, the 
plaintiff being in possession and cultivating a crop, the sheriff 
of Tyrrell county, by virtue of a writ of. possession, dispos- 
sessed the plaintiff of the Jocws in quo and put the defendant 
in possession of the same; that the defendant gathered’ the 
crop and exercised fult dominion over the premises ; that af- 
ter the crop was gathered, and just before this suit was insti- 
tuted, the plaintiff went upon the land with a couple of wit- 
nesses, and in the yard of the premises of the defendant, took 
out of his pocket a paper and said, “that it was his deed for 
the land, and that the land was his, and he claimed it ;” that 
he and the witnesses then left the premises, leaving the. de- 
fendant still in possession of the same. A transcript of the 
proceedings in a former suit between the same parties, incla- 
ding the writ of possession, under which the sheriff acted, as 
above set forth, was then given in evidence, and the locus in 
guo proved to be within the description in the declaration 
and writ of possession. . 

The counsel for both parties coinciding, that the testimony 
was satisfactory on all matters of faet, except, whether the 
plaintiff’s patent and deed covered the locus in guo or not, 
and the amount of damages, provided the plaintiff was enti- 
tled to recover, and also agreeing that. those questions might 
be submitted to the jury, and upon the finding, that the Court 
might pass such judgment, as, upon a consideration of the whole 
case, the Court might deem right and proper. The Court re- 
served the question of law, and submitted these facts to the 
jury, directing them in finding their verdict, to take into con- 
sideration the admissions made by the plaintiff in the former 
suit. % 
The jury found that the grant and deed covered the locus in 
quo; and assessed the damages to $272. 

Afterwards, upon consideration of the whole case, the Court 
being of opinion that plaintiff was not entitled to.recover, or- 
dered a nonsuit to be entered, and gave judgment against the 
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plaintiff for costs, from--which judgment the plaintiff ap- 
pealed: 


Winston, Jr., and H, A. Gilliam, for the plicit. 
Hines, for the defendant. 


Pearson, 0. J. The statement of the case is so defective, 
that, but for verbal explanations, made at the bar, it would 
have been impossible for this Conrt to conjecture what was 
the question of law reserved by the Court, npon which the 
verdict was set aside and anonsuitentered. We feel constrain- 
ed to call attention to the fact, that owing to the loose mode 
of making up cases, there is ufore difficulty in putting a con- 
struction on the case than in deciding the points of law; 
which greatly embarrasses the Judges of this Court, and some 
times, we fear, prevents justice from being done. 

It seems, that the jury found the only faets, about which 
the parties did not agree, in favor of the plaintiff, under in- 
structions from his Honor, “to take into consideration the 
admissions made by the plaintiff in the former suit.” So, the 
defendant had all the benefit of these admissions, which. he 
had any right to expect, and the action of the Court could 
not have been predicated on them. 

We are left, therefore, to infer that his Honor put his deci- 
sion upon the supposed effect of the judgment in the action of 
ejectment. 

It is set out in the statement of the case: “the locus in quo. 
was proved to be within the description in the declaration and 
writ of possession ; from which, by a suggestion at the bar, 
an implication is to be made, that it was not within the de- 
scription, in the grant, under which the defendant claimed : 
in other words, the defendant's title does not cover the locus in 
quo, and the question intended to be presented is, does the 
judgment in the action of ejectment, operate as an estoppel 
and conclude the plaintiff in this action, in respect to the 
title? Or can the plaintiff maintain an action of trespass .Q. 
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" F., before he has regained the possession of his land by-an 
ction of ejectment and a writ of possession ¢ 

eres this construction of the case, which we feel-at 
liberty to do, as we can. give it no other meaning, the opinion 
of this Court differs from that of his Honor. 

The judgment in ejectment is conclusive in respect to the 
title for the purposes of that action; and of the action of tres- 
pass Q. C. F. for the mesne profits, when the: latter is used 
merely asa continuation of the former, and the plaintiff con- 
fines his demand for damages to the time covered by the de- 
mise in the declaration in ejectment. If he goes out of it, the 
question of title is open on the ground, that it has only been 
considered by the Court with a view to deciding that the les- 
sor had such a title as enabled him to make the demise for 
the purpose of bringing the action of ejectment.* This is well 
settled, and, accordingly, it is very common for a second ‘ac- 
tion of ejectment to be brought. Indeed, one of the -princi- 
pal benetits growing out of its substitution for real ‘actions, is 
the fact, that the judgment does not operate as an estoppel, in 
respect to the title, but leaves it to be tried a second or a third 
time, so as to have it satisfactorily settled. 

So it is agreed, that if the plaintiff had brought ejectment, 
he could have maintained it, as his title covers the loows in 
quo, and the defendant’s does not, and the judgment in the 
first action of ejectment could have no bearing on the second. 
[t is also agreed, that had the plaintiff brought ejectment and 
recovered, he could then have maintained an action of tres- 
pass Q. CO. F. for mesne profits during the time for which the 
present action is brought. The question, therefore, is narrow- 
ed to this: Is there any ground upon which the question of 
title is concluded, where a defendant, in ejectment, after be- 
ing evicted by a writ of possession, makes an actual entry and 
brings trespass Q. C. F., that wonld not apply to an action of 
‘ejeetment brought by bien ? 

We have seen that the question of title is not-eoneluded in 
the second action of ejectment; for the reason that the judg- 
ment in the first action only decides, that the lessor had such 
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a title as enabled him to make the demise for the purpose of 
that action. This reason applies with equal force to the ac- 
tion of trespass guare clausum fregit, and excludes the idea 
that the question of title, owtside of the first action, is conclu- 
ded in any other action. 

Accordingly, it is settled, that if the title of the lessee does 
not reach baek to the date of the demise, the objection is fa- 
tal ; but it makes no difference whether the lease is for five, 
ten, or twenty years, because, the Court does not pass on the 
title beyond the termination of the action ; Buller’s N. P. 106; 
Athyns v. Horde, 1 Burr, 114; where Lord Mansriexp says: 
“The recovery in ejectment is a recovery of the possession, 
without prejudice to right, as it may afterwards appear, even 
between the same parties. He who. enters under it, is only 
possessed according to-his right. -If he has a freehold, he is 
in as.a freeholder. If he has no title, he is in as a trespasser. 
If he had no right to the possession, then he takes only a naked 
possession.” 

It-may be conceded, that if the plaintiff in  ajectment after 
judgment follows it up by an action for the mesne profits and 
recovers, the defendant cannot afterwards recover back such 
profits, although, in a second action of ejectment, he has suc- 
ceeded in establishing title in himself. So, it may be conce- 
ded: that for the entry, under the writ of possession, the 
plaintiff in the first action is protected by the judgment and 
writ, although it turns ont the land did not belong to him. 
This is on the ground that the judgment in ejectment, con- 
cludes the title for the purposes of that action; hence, we find 
many writs of error to reverse a judgment in ejectment, and 
it is held that the pendency of a writ.of error operates as a 
supersedeas to the action. for. mesne profits.; Demford -v. 
Eliys, 12 Mod. 188, and it would seem, if the judgment in 
ejectment did not conclude-the question as to *mesne profits 
and the entry under the writ of possession, every purposé 
would be answered by a second action of ejectment, and xiang 
could be no motive for bringing a writ-of error. mE 

There is no intimation in the books, and no. reagon. can a 





DECEMBER TERM, 1860. 





Pridgen’ v. Banuerman. 





given for carrying the-effect of a judgment in ejectment be- 
yond the point here conceded. After the termination of the 
action and the execution of the writ of possession, if he have 
no title, in the words-of Lord Mansrrecp, ‘“ he” (the lessor) 
“is in as a naked trespasser,” and, of course, may be sued as 
such, and made to pay damages, to the real owner, ne wey 
act done thereafter. 

Having disposed of the estoppel; it does not sdnsit of a 
question, that the real owner may maintain an action of trespass, 
if he regains the possession without bringing ejectment. The 
plaintiff, in this case, by making an actual entry on the land 
by force of his title, was then in possession, notwithstanding 
the presence of the defendant; for it is settled, that when two 
are on the land, the law adjudges the possession to be in the 
party who has the title; and the plaintiff being thus in possession 
by the doctrine of relation or the jus postliménit is considered 
by law, as having been in possession all the time from»and 
after the date of the eviction, and may maintain trepass Q. OC. 
F. with a continuando, and recover damages for the trespass- 
es done during that period ; Bynum v. Carter, 4 Ire. 310. 

There is error. Judgment reversed, and te smapceen this 
Court for the plaintiff according to the verdict. 


Pre Curux, Judgment below reversed. 








HANNAH 5. PRIDGEN « al, v. GEORGE W, BANNERMAN eal. 


Where 4 fact, proposed to be proved by a party, is admitted by the opposite 
side, it ts not error in the Court to refuse to let it be proved by witnesses. 

On an issue before the Court, there is-no error in refusing to give particular 

+ Weight to a rebutting fact, and where the Judge thought the testimony 
Preponderating against said fact, it was not error to say of such fact, that it 
‘was insmaterial. 

Whether there was a necessity for a public road, between given termini, iss 
matter which cannot be re-examined in this Court. 
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Prrrriow for a public road, heard before Fruncn, J., at the 
last Fall Term of Bladen Superior Court. 

The prayer of the:petition was for a public road, ronning 
from Mount Zion Church, in Bladen county, to Lalie creek, in 
the same county, as near as practicable to the line of an old 
road, now elosed ; said road to be seven miles long. It was 
in evidence, that a road had lately been established by the 
County Court of Bladen ; between the termini of the propos- 
ed road, running most of the way about half a mile from the 
line of the old road; and the counsel for the petitioners offer- 
ed to-prove by the records of the ceunty court, that such road 
was not laid out according to law. 

The Conrt refused to hear such testimony, saying it was 
immaterial ; that the pleadings did not raise that‘ point. Af- 
ter the testimony was ‘all in, the petitioners offered again to 
prove that the road, now used as a public road between the 
termini of the road prayed for, was not laid out according to 
law. The defendant admitted the fact alleged, but the Court 
said it was immaterial, and if it were proven, it would not 
affect his decision, as he did not think the read prayed for, 
necessary. Judgment against petitioners, and appeal by them. 


Baker, for the plaintiffs. 
M. B. Smith, for the defendants. 


Bartrrz, J. We are unable to discover any error in the 
record of which the plaintiffs ean complain. The fact, which 
they offered to prove by testimony, was admitted by the de- 
fendants to be true, and the remark made by the Judge, that 
it was ¢mmaterial, meant, in the connection in which he used 
it, that it was immaterial to the decision of the cause in the 
view which he took of it. .A road was in use by the public, 
and whether it had been originally laid out according to law 
or not, his Honor thought that another public road running 
so near the same line, could not be necessary. The plaintiffs, 
then, had the benefit of his Honor’s judgment upon the weight 
to be allowed to the fact, that the road, already in public use, 
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had not been laid ont according to law... Admitting the fact, 
he decided that he could not change his opinion, because. he 
thought the road, proposed by the plaintiffs, was, unnecessary 
any how: . It.is conceded that the question .of the necessity 
for the new road was one, the decision of which, in the Supe- 
rior Court, is not the subject of re-examination in this Court. 


Pex Curt, Judgment affirmed. | 








JAMES HANNA »v. JOHN N. INGRAM. 


Where a writ in slander was issued, returnable to a term of the Gourt, and 
no alias issued from such return term, but a writ issued from the next term 
thereafter, it was Held that the latter writ was the commencement of the 
suit, and the limitation to the action must be determined accordingly. 


Action for. SLANDER, tried before Frencu, J., at the Fall 
Term, 1860, of Anson Superior Court. 

lt appears on the trial that a writ issued on the —— day of 
February, 1857, returnable to March Term of that year; 
which was returned, “not found”; and that no writ issued to 
the next ensuing Term thereafter, but that one issued, retur- 
nable to the second Term, which was March Term, 1858, which 
was marked as an alias, and pursued the language peculiar to 
that writ. 

The Court intimated an opinion that the latter writ was the 
commencement of the suit; and asthe words were spoken 
more than six months prior to the date of its issuing, theac- 
‘tion was barred. In deference to seca rl 
“took .# nonsuit and appealed. — 


sp-MeCorikle, for the plaintiff Hats 
R..H. Battle, for the defendant. 


#; 
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-Manty, J. The power to bring an action for words is lim- 
ited by the Revised Code, ch..65, sec. 3, to. six months after 
the speaking of them ; and the question presented here: is: 
At what time was this action commenced? When the first writ 
was issned? Or when the last? 

‘We concur with his Honor below, that it was at the issuing 
of the last writ—the one from the Fall Term, 1857, to the fol- 
lowing spring. -This latter, although denominated an alias, 
does not connect itself with the other, so as to make one con- 
tinuous suit, a term having intervened from which no process 
was issued. In the case of Fullbright v. Tritt, 2 Dev. and 
Bat. 491, it was held that such a failure under precisely simi- 
lar cireumstances, worked a discontémuance of the suit and the 
issuing of a writ, purporting to be an alias, at the subsequent 
term, was the beginning of a new suit. The case of Fll- 
bright v. Tritt is in point, and is satisfactory tous. It decides 


the cause before us in accordance with the opinion of the 
Judge bélow, and his judgment should, therefore, be affirmed. 


Pre Curiam, Judgment affirmed, 


¢ 








- JOHN Q ADAMS etal v. HENRY 8S. CLARK: 


That @ holograph script was seen among the valuable papers, and effects of 
the decedent eight months before his death, is no evidence that it was found 
ew tyr d mtrwwey 


Jgeun of pevisavir ¥EL,at0M, tried before his Renanaiiedian 
Howanzp, at the Fall Term, 1860, of Beaufort Superior. Court. 

_ The propounders proved by ove Martin Manning, that.he 
was working for the decedent, Charles A. Clark, from about 
the last of December, 1856, to the last of February, 1857.; 
that said Clark was uomarried and without children; that on 
an evening in February, 185%, after. supper,.in the house of 
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the said Clark, he was engaged in writing at a desk; that he 
got ap, and going to a trunk, opened it and took ont a small 
tin trunk, from which he took a red pocket-book, and from out 
of that he took the paper-writing now propounded as a holo- 
graph will; that he read it to the witness, and told hiar to 
take notice of it‘as he might see it again; that he then put it 
back in the pocket-book, and raising the lid of the desk, 
placed the pocket-book in the desk; that he never saw the 
paper afterwards, until shortly before the trial in the County 
Court; that the decedent ‘usually carried bank bills in that 
pocket-book, and he several times took money out of it topay 
witness ; that ne white person lived, during this time, with 
the decedent, except the witness ; that Clark died in Novem- 
ber, 1857. ‘There was other evidence, but none as to the point 
on which the case is deeided in this Court. The counsel for 
the caveaters contended that there was no evidence that the 
seript was found among the valuable papers and effects of the 
decedent, and asked the Court so te instruct the jury ; and his 
Honor being of that opinion, so instructed the jury. Plain- 
tiffs’ counsel excepted. 

Verdict for caveators. Judgment and appeal by the pro- 
pounders. 


Rodmand and Warren, for the prepounders. 
McRae and Shaw, for the caveators. 


Barriz, J. The 119th chapter of the Revised Code, sec- 
tion 1, requires for the proof of a holograph will, that it “ be 
found among the valuable papers and effeets” of the deceas- 
ed, or that “it shall -have been lodged in the hands” of 
some person for safe keeping, &e. In thé present case; it is 
net pretended that the script was lodged in the hands of any 
person for safe keeping, but it is sought to be established as 
the will of the deceased; upon the ground, that it was found 
among his valuable papers and effects. Found when? ° Cer- 
tainly at or after the death of the alledged testator. Thé pa- 
per could not become a will until the death of the alleged 
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testator, and to show that he intended it to operate as his will, 
it must be proved that it was found lying among his valuable 
papers and effects, for, from that circumstance, it is to be infer- 
red that he regarded and had kept the script as a valuable paper 
also. The only testimony offered by the propounders, upon 
this all-important point, was that of a witness, who had seen 
the deceased put the script in a red pocket-book about eight 
months before his death. What-become of it atterwards, does 
not appear, either from his testimony or that of any other per- 
son, nor does it appear where it was found, ator after the death 
of the deceased. It would, to.a great extent, defeat the pro- 
teetion thrown around holograph wills, if the fact, that a 
script was seen among the valuable papers and effects of the 
deceased several months before his death, could be submitted 
to a jury as any evidence that it was found there, at or after 
his death. 


Thinking that there was no evidence in support of that ¢s- 
sential point, it was unnecessary for us to enquire, whether 
the red pocket-book, spoken of by the witnesses, was a place 
of deposit for the valuable papers and effects of the deceased. 


Prr Curiam, Judgment affirmed. 








SIMON E. KOONCE v. GEORGE W. PERRY. 


Shien o.drllenent 9.2090, attablleede. wenpowseien andeose aletnl: tle 
_ with the use of the property as his own, unaceompanied by an act upon 
the part of the baile, changing the nature of his holding, will not s set the 
" ‘statate of limitations in motion. 


Amor of snore, tried before Baty, J a the last Supe 
rior Court of Jones County. , ~ 

“ lbu:eclaration wes'for the:seneeeston of two alaves: who 
had belonged to one Hargett, who-for the recited considera- 
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tion of $—— in the year 1835,.conveyed them to the plaintiff, 
who was the son of the defendant’s intestate. At the time of 
this conveyance, plaintiff was under the age of twenty one, and 
for a portion of the time, between 1835 and 1850, lived with his 
father. It did not appear how much of this time he lived 
with his father, but he was there in 1850. In that year (1850) 
the father of the plaintiff, wishing to exchange one of these 
slaves fer-one: belonging to one Hill, made a proposal to the 
latter to do so. Hill objected to.the exchange, on the ground 
that the slave, which intestate offered to let him have, was one 
of the Hargett negroes, and that he could not make title to 
him, because he had been eonveyed to his son, the plaintiff. 
To this, the father replied, that he was awarethat the right of 
these negroes was in his sow, but he would get him to make 
the bill of sale. The exehange was made, and the son execu- 
ted the bill of sale for the slave, which the father subscribed 
as a witness, and afterwards proved it in Court. The Hargett 
negroes, as they were called, continued in the possession of 
the father, from the date of the conveyance to the son, in 
1835, till his death, which took place in 1858, during all which 
time, he, (the father,) exercised the same control over them as 
he did over his other property, and upon one or two occasions 
said, that they belonged to him. 

The defendant, as administrator of the father, took posses- 
sion of these slaves, claiming them as the estate of his intes- 
tate. The plaintiff made a demand, and on refusal, this suit 
was brought. The defendant relied on the lapse of time as 
making his intestate a good title. 

The Court charged the jury, that if, when the father took 
possession of the negroes, he took them as his own, the plain- 
tiff could not recover, because of the length of possession ; 
but, that if he received them as the property of his. son, it 
eonstituted-a bailment between him and his son; and the fact 
that he used them as his own, and claimed them as. his own, 
did not destroy that bailment ; and that the plaintiff would,in 
that case, be entitled torecover.. Defendant’s counsel except- 
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éd. Verdict and judgment for the — and appeal by 
the defendant. 


Haughton, for the plaintiff. 
J. W. Bryan and Green, for the defendant. 


Manty, J. There was no error on the trial of this case be- 
low, of which the appellant can justly complain: Of the in- 
struction given in the alternative, that the father took posses- 
sion of the negroes as his own, the appellee might have com- 
. plained, for as the case is presented to us, there was no evi- 
dence upon which such instruction could have been based. 

The slaves went into the possession of the defendant’s intes- 
tate upon the execution of a deed, to his son, then @ minor; 
and living with him, and the taking and holding of the same, 
should be presumed to be in conformity with the right. In 
its origin, therefore, the possession of the intestate -was a clear 
bailment, without evidence of any kind to the contrary. .The 
Court below was entirely correct in the instraction ; that. if 
possession were accepted, in the beginning, in the right of 
the son, it was a bailment which could not be terminated or 
converted into an adverse holding, by the fact proved, that 
intestate, through a number of years, had used them as his 
own and called them his ewn; something more is necessary 
to convert a holding of the kind supposed, into an adverse 
one. It does not appear, indeed, that the calling them his 
own was in the presence of, er that it came to the knowledge 
of the son; and the-nse ef them as his own was not inconsis- 
tent witha bailment. Therefore, there was nothing to put the 
plaintiff on his guard, and excite him to demand a recogni- 
tion of his rights. The only occasion when a question as ‘to 
their respective rights in this property was made, was upon 
the exchange of one ef tle slaves in 1850, when, instead of 
setting up a claim to them, the right of property im the plain- 
tiff was distinetly reeegnized by the intestate. 

» In the case of Martin v. Harden, 2 Dev. and Bat: 504, it 
was held by this Court that a demand by the bailor and refa- 
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sal by’ the bailee, would operate to change the nature of the 
possession, and convert it into. an adverse one. And in Pow- 
ell v. Powell, 1 Dev. and Bat. Eq. 379, where there had been 
a parol gift of slaves, the death of the donee, a division among 
the next of kin, and taking possession of the slaves in ques- 
tion, by one as his share, it was held that such possession, so 
taken, was adverse to the original donor; but in the case of 
Hili v. Hughes, 1 Dev. and Bat, 336, although the bailee not 
only claimed and used the slaves as his own, but conveyed 
them by a deed of trust for the payment of his debts, yet, as 
the trustee did not take possession, but the bailee kept it as 
before, it was held the bailment was not determined. And 
so in the ease of Collier v. Poe, 1 Dev. Eq. 55; where aslave 
was loaned in 1804, the death of the lender in 1807, an open 
claim during the life-time of the lender, by the defendant to 
hold them as his own right, and a continued possession under 
that claim until 1824; it was held, the statute of limitations 
did not protect the defendant. 

The principles to be deduced from these cases are, that 
while an abortive attempt to regain possession, as by demand 
and refusal, or some act by the bailee, changing the nature of 
his profession, as in the case of Powell v. Powell, will put the 
statute of limitations in action; yet, no length of possession 
under claim of title and use of the property as.one’s own, will. 
In the case of Green v. Harris, 3 Ired. 210; it was held. by 
this Court, that where it was manifest there was no purpose or 
wish, on the part of the bailor, then to resume possession, a 
mere naked declaration of rightin himself by the bailee, al- 
htough made in the presence of the bailor, unaccompanied by 
any act. upon the part of the former, changing the possession, 
would not set the statute of limitations into immediate action. 
This latter case is believed, indeed, to be fully sustained .by 
the principle decided in the case. of Hill vy. Hughes. .Some- 
thing more than a mere _— of right, made known : sa the 
adverse party, is necessary. 

His Honor, therefore, in he snajonmionv given. in tema ease 
before us, was entirely within the prineiples of cases decided 
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in this Court. For if the construction be put upon it, that in- 
testate declared the slaves belonged to him in the preserice of 
plaintiff, which is not the proper construction, yet the direc- 
tions to the jury would be justified by the cases of Hi v. 
Hughes and Green v. Harris. 

Upon the facts of the case before us now, we hold that a 
bailment, established as it is by proof of the transaction, be- 
tween the parties in 1850, the subsequent possession of defen- 
dant’s intestate until 1858, claiming the slaves in his own right 
and using them as his own, was not an adverse holding so as 
to make title in behalf of the intestate by lapse of time. 
There must be something more, as an effort on the part of the 
bailor to regain possession, or some act by the bailee chang- 
ing the nature of his holding, 


Per Curiam, Judgment affirmed. 





JOHN 8. WILLIS v. W. A. MELVIN. 


The statute, Revised Code, chap. 31, sec. 114, authorising a reference in suits 
upon the bonds of sheriffs and other public officers, does not embrace the 
case of a bond given by a deputy sheriff for the indemnity of his principal. 


Morton for a reference, heard before Frenon, J., at the last 
Fall Term of Bladen Superior Court. 

The action was in debt, brought by the sheriff of Bladen, 
on a bond given by the defendant, as his deputy, conditioned 
faithfully to collect taxes and perform all the duties of- his 
said office of deputy sheriff. The breaches assigned were the 
non-payment of money collected for taxes and under various 
processes. | sid ; 

The cause having been put to issue at this term, the cotn- 
sel, for the plaintiff, moved that the same be-referted to the 
tlerk to state an account. This ‘was objeeted to’on the other 
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side and refused by the Court, on the ground, that he had no 
power'to do so. From which ruling the plaintiff appealed. 


M. B. Smith, for the plaintiff. 
Baker, for the defendant. 


Manty, J. His Honor, below, was correct in holding there 
could be no compulsory reference for an account between the 
parties to this suit, under the provisions of the Revised Code, 
chap. 31, section 114. That section authorises a reference in 
suits against executors, administrators and guardians, or upon 
the bonds of sheriffs or other public otticers. 

The deputy sheriff is not a public officer within the purview 
of this section. He is not appointed by the public, nor by 
virtue of any special public authority. He does not give a 
bond to which the public can resort; nor is he amenable to 
them for his defaults. There is no method of induction or 
oath of office prescribed. His appointment is made by the 
sheriff, by virtue of the general legal power in all ministerial 
officers of deputing their powers, and arises out of the neces- 
sity, in his particular case, of having deputies. They are re- 
sponsible to him and he to the public. They give bond and 
are appointed and dismissed by him at pleasure. He would 
seem, therefore, to be no more than an agent or servant of the 
sheriff ; Hampton v. Brown, 13 Ire. 18. The term, “deptity,” 
implies this, and no more; for its definition is, one who is 
“ appointed, designated or deputed to act for another.” Tom- 
lin defines it “‘one who exercises an office, &c., in another’s 
right, having no interest therein, but doing all things in his 
principal’s name, and for whose misconduct the principal is 
- answerable.” Whereas, office, clearly embraces the idea of 
tenure in one’s own right, and public office is tenure by virtue 
of an appointment, conferred-by public authority. 

There is no error in the Court below, and this opinion will 
be certified to the Court, to the end, that it may proceed. 

We have had some doubt as to whether this case is right- 
fully before us. It is an appeal from the judgment of the St- 
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perior Oourt declining to make an interlocnty order, no spe- 
cial leave from the Court appearing upon the record, while the 
whole record seems to be certified as in case of a judgment 
disposing of the entire cause.’ As no objection to this has 
been taken here, we assume that the appeal has been brought 
up by leave and take jurisdiction of the question presented— 
calling the attention of the clerks below to the Revised Code, 
chapter 4, sec. 23, 24. 


‘ Per Ovriam, Judgment affirmed. 








GRIFFIN AND ACHEN v. W. R. TRIPP. 


A naked declaration of a debtor in embarrassed circumstances, that an assign- 
ment of a note, theretofore made by him was bona fide and for valuable 
consideration, is no evidence, as against creditors, that such was the fact, 
and such assignment was Held to be void. 


Tus was an issue growing out of an arracuMENT sued ont 
against W. R. Tripp, tried before Hearn, J., ata Special Term 
(January, 1860,) of Beaufort Superior Court. 

Henry A. Ellison was summoned as garnishee, who answer- 
ed that he had given a note to W. R. Tripp, dated 19th of 
November, due 1st January, 1858, for the sum of $936,67 ; 
that he had been informed by letter from T. K. Archibald 
that he had bought this note ; that if the note is the property 
of the defendant, he owes him that sum of money, but if the 
note isnot his property, he owes him nothing, and issues 
were made as follows: Whether the said Ellison, at the time 
of the service of the attachment was, and still is, indebted to 
the said W. R. Tripp, by bond, for $936,37, bearing date, &.” 
On the trial it was proved on the part of the plaintiffs, by 
John A. Stanly, Esq., that some time in October, 1857, before 
the institution of this suit, William R. Tripp handed him a 





DECEMBER TERM, 1860,. 





Griffin v. Tripp. 





note, made by H. A. Ellison, payable to said Tripp, te.be col-. 
lected by him as attorney at law ;. that said: note, at the:-time, 
bore the endorsement in blank of said Tripp ; that.at the time 
of handing him this note, Tripp said it was the property of 
Thomas K. Archibald, of Tennessee ; that he (Tripp) had sold 
it to Archibald some months before; that Archibald request- 
ed him to bring the note here for collection, and that at Tripp’s 
request he gave a receipt for the note as having either been 
received from Arehibald, or from Tripp as the agent of Archi- 
bald; and that he had the note in his possession at the time of 
this trial. The execution of the note was admitted. The 
plaintiff then, te prove Tripp’s insolvency, produced divers 
judgments of record against him, which were still unsatisfied. 
He proved that Tripp had resided in Beaufort county, until 
about 1855, when he left the county, and was absent when 
the attachment in the case issued; that Archibald. was his 
brother-in-law, having married. his (Tripp’s) sister. It was 
proved also that Archibald was a man of property. 

The Judge charged the jury that there was no evidence 
that the note had ever been delivered to Archibald, and that 
the endorsement did not convey to hima vested title to the 
note; and that if they believed the evidence, they should find 
for the plaintiff. Defendant’s counsel excepted. 

Verdict for the plaintiff, judgment of condemnation against 
Ellison, from which he appealed to this Court. 


Rodman and Shaw, for the plaintiffs. 
Warren, for the defendant. 


Pearson, C: J. A debtor in embarrassed circumstances: 
cannot divest himself, as against his creditors, of the title to. 
any portion of his estate by a voluntary conveyance. To 
make the transfer valid against creditors, it mnst, be dona fide 
and fora valuable consideration. — . 

If a debtor executes a bill of sale for a slave and admits. 
therein the receipt of the purchase-money, such admission is. 
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not evidence against a creditor of the payment of the consid- 
eration ; Claywell v. McGimpsey, 4 Dev. Rep. 89. 

This Stinciple is settled. In our case, the assignment of 
the note does not purport to be for value, and there is not 
even an admission by the debtor at the time of the supposed 
transfer, that the price was paid: The only attempt to prove 
a valuable consideration was by showing the naked declara- 
tion of the debtor at the time he handed the note to Mr. 
Stanly, when he said “the note was the property of Archi- 
bald, and that he had sold it to him some months before.” If 
the admission of a debtor at the time he executes a convey- 
ance, and as a part of it, that he had received a valuable con- 
sideration, is not evidence of that fact, as against a creditor, of 
course, a naked declaration made by him some months after- 
wards, is no evidence of the fact. 

It follows that the alledged assignment of the note was void 
as to creditors. There is no error. 



















Per Curiam, Judgment affirmed. 















WILLIAM STOKES v. RICHARD T. AREY. 





The words, “You as good as stole the canoe of J. H:,” are not actionable, 


per se. 
Where the Court erroneously submitted a matter of law to the jury, and they, 
by their verdict, decided the matter correctly, it was Held not to be a ground 


for a venire de novo. 








Action on the ease for sLANDER, tried before Frencon, J., at 
the last Fall Term of Stanly Superior Court. 

Plaintiff declared in two counts: 

1st. “ You stole old John Henly’s canoe.” 

2ndly. “ You as good as stole old John Henly’s canoe.” 
Plea: General issue. 
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Evidence was submitted to the jury on both counts. The 
counsel for the plaintiff requested the Court to charge the jury, 
that the second count was actionable per se. His Honor de- 
clined giving the instruction asked; but, told them that the 
first count was actionable per se ; but, as to the second count, 
he submitted it to the jury as actionable, or not, as they might 
find that the defendant did, or did not, intend to charge the 
plaintiff with stealing the canoe. Plaintiff's counsel ex- 
cepted. 

Verdict and jadgment for defendant. Plaintiff appealed. 


MeCorkle and Strange, for the plaintiff. 
Ashe, for the defeadant. 


Manty, J. The law has been substantially administered in 
this case, and the appellant has no just ground of complaint. 
We are clearly of opinion, that the words in the second count 
ought not to have been pronounced actionable, per se, by the 
Court. And whether they ought to have been submitted to 
the jury as a doubtful idiom, depending upon local. usage, or 
determined by the Court as matter of judicial construction, is 
indifferent to the appellant; for guacunque via data, the re- 
sult to him is the same. 

Upon a submission of the point in dispute, to the jury, they 
found correctly ; that the words did not impute the offense of 
larceny ; and, therefore, any error committed by his Honor, 
in turning the matter over to them, was, under the circum- 
stances, innocnous. 

The words, taken in their most defamatory sense, mean 
nothing more than, that the plaintiff had dealt with the canoe 
in ‘some way that was equivalent to stealing it. By implica- 
tion, the idea of the precise offense of stealing is excluded. 
For it was something like it, bat not the felony itself, and, as 
things dike, are not the same, it follows it was: not stealing, 
with which the plaintiff was aceused. It is. well ‘settled in 
North -Carolina, that defamatory words, actionable per se, 
must impute an offense, for which the accused, if convicted, 
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would suffer punishment of an infamons nature; a matter of 
moral taint, short of this, would not do. No such offense is 
imputed by the terms used, and, therefore, the words, of them- 
selves, are not actionable; Brady v. Wilson,'4 Hawks, 98 ; 
Skinner v. White, 1 Dev. and Bat., 471; Wall v. Hoskins, 5 
Tred. 177. 

We have treated. of the words in question, in deciding upon 
their import intrinsically, as they are found in the declaration, 
without the help of explanatory averments of any kind. As 
they have not been helped by colloquiwm and wmnuendo, 
whose office it is to give an actionable meaning to words, oth- 
erwise uncertain or innocent, we suppose they could not be so 
aided. Indeed, we take it, the words constitute a form of ex- 
pression, frequently resorted to by persons not precise or defi- 
nite in their.use.of terms, to indicate a trespass or breach of 
trust, involving a moral guilt, equal to theft. No such impu- 
tation constitutes legal slander in North Carolina, as will be 
seen by reference to the case last above cited. 

The cases in the early English Reporters, which have been 
brought to our attention, are not all reconcilable with each 
other, but this general prineiple runs through, and governs 
most of them, that the words must charge a crime directly, 
or by necessary implication. Thus in Halley v. Stanton, 
Croke Charles, 269, these words, “ he was arraigned for steal- 
ing hogs, and if he had not made good friends, it had 
gone hard with him,” were held actionable, because the lat- 
ter words, “if he had not made good friends, &c.” showed 
that the speaker believed the truth of the aecusation; while 
in Bayly v. Churrington, Croke Eliz, 279, the words “thou wert 
arraigned for two bullocks,” were beld no¢t to be actionable, 
because the words do not charge stealing, but only an accu- 
sation of it. So, ina later case of Curtis v. Curtis, 25 Eng. 
Com. Law’ Rep. 206, the words, “ you have committed an act 
for which I can transport you,” are, held actionable, for it 
shall be intended he had committed some crime, for which 
he was liable to transportation. . The case is said to. be simi-~ 
lar in principle to Donnes’ case, Croke Eliz. 62, where the 
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following words were held to be actionable: “If you had 
your deserts, you had been hanged before now.” It shall be 
intended that the speaker meant he had committed a crime 
for which he deserved to be hanged. 

The case of Drummond v. Leslie, 5 Blackford’s Indiana 
Reports, 453, is in conflict with the current of English cases, 
and, certainly, with ours. 

Whatever fluctuation of opinion the cases abroad may pre- 
sent, we think the faw is settled in North Carolina to be as 
above stated: That words are not actionable per se, except 
they impute an offense, subject to infamous punishment di- 
rectly, or by intendment, to be made manifest by proper aver- 
ments. 


Per Ovex, Judgment affirmed. 








‘GABRIEL EDWARDS et al, Trustees, v. JAMES KELLY. 


Where a remainder in slaves, during the particular interest, was offered for 
sale at auction, when certain written terms were proclaimed by the crier, 
and the defendant was the last and highest bidder, but the property was 
not delivered to him, in a suit for not complying with the terms of sale, it 
was Held that the contract was within the statute of frands, so fag as the 
bidder was concerned, and no action would lie against him. 


Tuts was an action of assumpsrr, tried before Sacypers, J., 
at a Special Term (June, 1859,) of Wayne Superior Court. 

The plaintiff declared in three counts. 

1st. For the price of the slaves. 

2nd. For breach of the contract in not complying with the 
terms of sale. 

8rd. For the difference between the price at the first and 
second sales. 

The plaintiffs, as trustees, under a deed of trust from one 
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John D. Pearsall, had title to a remainder in certain ‘slaves 
after the life-estate of Mrs. Pearsall, who was still living. As 
trustees, they offered the estate vested in them, (to wit, the said 
remainder,) for sale at public auction ; on which occasion the 
eriér made known as the terms of sale, which were in writing, 
and publicly read by him, that the property would be sold on 
a credit of three and six months, and the purchaser would be 
required to give a note with two approved sureties, with in- 
terest from the date, before the property changed ; and that 
if any one bid off the property and failed to comply with the 
conditions, it was to be resold, and the first purchaser was to 
be liable for the deficiency in the price at the second sale, if any, 
and the property was not to be delivered until after the 
death of Mrs. Pearsall, the tenant for life. The defendant, 
James Kelly, was the last and highest bidder for the property, 
at the price of $600, but he subsequently refused to give note 
and security, whereupon, it was again exposed to sale in the 
presence of the defendant, and knocked off to one Kornegay, 
at $275. 

The Court intimated an opinion that the plaintiff could not 
recover, whereupon, he submitted to a nonsuit and appealed. 


Dorteh and Strong, for the plaintiffs. 
Me Rae, for the defendant. 


Manty, J. The contract, which is the subject of this suit, 
falls within the provisions of the statute of frauds, incorporated 
in our Code, ch. 50, sec. 11, and in no part thereof can be 
enforced without a memorandum, in writing, signed by the 
party to be charged therewith. If is net divisibleand exempt 
from the operation of the law in some of its parts, as for in- 
stance, in the penalty for non-compliancé with the terms of 
the sale, as insisted in the argument. ; 

Such a construction would render the provisions of the law, 
referred to, inoperative. For, except in cases where a specific 
performance may be compelled, the relations to each other of 
the parties to such a contract, would not be changed by the 
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law. Anterior to its passage, the party charged, had the pow- 
er to refuse compliance and run the hazards of. an action for 
damages, and the censtruction, now.sought to be put upon it, 
gives him that option—nothing more. It would be a palpa- 
ble inconsistency to declare the contract void and of no effect, 
which is done by the statute, and still to hold the party re- 
sponsible in damages for its non-fulfilment. 

In a case recently decided in this Court, Mizell v. Bur- 
nett, 4 Jones, 249, general principles are enunciated, which 
have a direct bearing upon this case, viz., that no part of a 
contract, falling under the provisions of the law, is binding 
upon a party, who does not sign the writing, while others who 
do sign, may be bound. 

The opinion of his Honor below, that the contract was not 
binding upon the defendant, in submission to which plaintiff 
suffered a nonsuit, was clearly correct. 


Prez Curr, Judgment affirmed. 








WILLIAM H. PEARCE v. RAYMOND CASTRIX. 


Debts on a deceased person, assigned to one after the death of such person, 
do not constitute the assignee such a creditor as to entitle him to adminis- 
tration under the 2nd section of the 46th chapter of the Revised Code. 


Tuts, was a contest for letters of administration on the estate 
of John Brissington, heard before Bamey, J., at the last Fall 
Term of Craven Superior Court. 

The decedent was a native of England, and died in this 
county intestate and without leaving widow or children. The 
decedent did not owe the plaintiff, Pearce, any thing at the 
time of his death, but after that event, he purchased notes 
and accounts from sundry persons to whom Brissington was 
indebted, and these exceeded, in amount, the debts. due to 
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the opposing applicant, Oastrix. This latter resided in the 
State at the time of the decedent’s death, and all his debts 
were due and owing at that time. These debts he proved by 
his own oath. Upon this state of facts, his Honor awarded 
the administration to Castrix, on the ground, that he was the 
highest creditor, residing in the State, within the meaning of 
the statute. From this order, Pearce appealed. 


Hubbard, for the plaintiff. 
‘J. W. Bryam and Washington, for the defendant. 


Pearson, ©. J. Upon failure of the widow, or next of kin, 
to make application, the statute requires administration to be 
granted “to the highest creditor residing within the State, 
proving jis debt wpon oath before the court granting the 
same.” 

The requirement, that the debt shall be proved by the oath 
of the creditor, confines the right to have administration, to 
creditors, between whom and the intestate, there existed a 
personal privity of contract, for, in the absence of this privity, 
the creditor cannot, by Ais oath, prove the debt; for instance, 
one who claims as assignee, cannot thus prove the debt; he 
may, by his oath, prove the assignment, but he cannot swear 
to the debt; for that originated in a transaction between the 
assignor and the intestate, in regard to which he had no pri- 
vity, and must make proof aliwnde. 

The policy of the statute, obviously, is, to require a credit- 
or, applying for administration, to swear of his own knowl- 
edge, that the debt is just and true. This is not satisfied by 
an oath of the alleged creditor, that he believes the debt to be 
just and true, and an offer to prove it by witnesses. The only 
mode of proof provided by the statute is the oath of the par- 
ty. It was adopted, not merely for the sake of convenience, 
but because it is reasonable that the right of administration 
should be thus confined to creditors who are cognizant of the ex- 
istence of their debts, as, after administration granted, the 
riglit of retainer attaches without farther proof. In England, 
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the form of the oath is, “ the deceased was at the time of his 
death justly indebted to the applicant ;” 4 Chitty Gen. Prac. 
147, (note). The wisdom of this provision of the statute, ac- 
cording to the construction we put on it, is strikingly illustra- 
ted by the facts, disclosed in the case now under considera- 
tion. The applicant, Pearce, after the death of the intestate, 
purchased sundry notes and accounts, alleged to be due by the 
intestate, for the purpose of thereby acquiring the right 
to administer. Whether these notes and accounts are just 
debts or not, he does not know. But it is certain he was un- 
der a strong temptation, for the purpose of accomplishing his 
object, to admit, without investigation, every claim that was 
offered to him for sale, and the larger its amount, the better 
it suited his purpose; thus opening wide the door for admit- 
ting false claims, to which, unfortunately, the estates of dead 
men are too much exposed, even without any undue collater- 
al influence. 

We concur with his Honor, that Castrix, the other appli- 
cant, having proved his debts by his own oath, according to 
the requirement of the statute, was entitled to the administra- 
tien. There is no error. 


Per Curiam, Judgment affirmed. 








Doe on the demise of GEORGE S. DEBRULE »v. BENJ. SCOTT et al. 


Where a cause, pending in court, is, by rule of said court, referred to arbitra- 
tors, who proceed to act and make an award, as to all the matters in con- 
troversy, in favor of one of the parties, without saying any thing as to the 
costs, the successful party has no right to have a judgment of the court, for 
the recovery of his costs, ’ 

(The case, Arrington v. Battle, 2 Murp. .246, cited and approvéd; and the 
cases Simpson v. McBee, 3 Dev. 531, aud Cunningham v. Howel, 1 Ired. 9, 


commented op.) 
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Tas was an action of mseqrment, tried before Bamzy, J., 
at the last Fall Term of Jones Superior Court. 

After this cause had been put to issne, it was, by a rule of 
Court, referred to arbitrators, who returned for their award, 
that they found “all the issues in favor of the defendant ;” 
but made no mention as to the costs; on the coming in of the 
award, the plaintiff filed various exceptions. These. were over- 
ruled by his Honor, who gave judgment according to the 
award, in favor of the defendant; also, that he recover all 
costs against the plaintiff. The plaintiff appealed to this 
Court. 


J. W. Bryan and Washington, for the plaintiff. 

McRae and Haughton, for the defendant. 

\ 

Pearson, O. J. The only ground insisted on in this Court, 
was in respect to that part of the judgment, which subjects 
the plaintiff to the payment of all the costs. 

In support of the decision of his Honor, the cases of Simp- 
son v. McBee, 3 Dev. 531; and Cunningham v. Howel, 1 Ired. 
9, were relied on. These cases establish the doctrine, that in 
this State, where a case, after isswe joined, is referred by a 
rule of court, and the award is filed, the Court, for the pur- 
pose of enforcing it, enters judgment according to the award, 
and does not simply order an attachment; and the argument 
is, as the Court renders a judgment, the costs follow the judg- 
ment as an incident, according to the provisions of the sta- 
tute, Rev. Code, ch. 31, sec. 75. “In all actions, whatsoever, 
the party in whose favor judgment shall be given, shall be 
entitled to full costs.” 

_ We confess there is much force in this reasoning, especially as 
in the case of Cunningham v. Howel, it is decided that the 
action ef the Court, upon’ an award, is a@ judgment of the 
Court, for the purpose of charging bail, and yet we feel bound, 
upon the authority of the case of Arrington v. Battle, 2 Murph. 
246, (which is directly in potnt, and which, we presume, was 
not called to the attention of his Honor,) to hold that the 
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Court erred in giving judgment against the plaintiff for costs. 
The award found all issues in favor of the defendant, but did 
not dispose of the costs, and the jadgment onght to have been, 
that “the plaintiff take nothing, and the defendant go.without 
day.” This was all that the award authorized, and according 
to the case cited, that was the judgment which the Court 
ought to have rendered. 

It was suggested that Arrington v. Battle, as reported, was 
not a reference under a rule of court, but was simply a refer- 
ence by an agreement of parties. But upon an examination 
of the record in this Court, we find it was a reference “as 
a rule of court,” and that judgment was entered “according 
to the award.” So it is directly in point, and we do not feel 
at liberty to over-rule it. For, when a rule of practice is fix- 
ed, the courts should adhere to it, unless some new matter oc- 
curs, or there be some. decisive objection. In this case there 
is no suggestion of either; on the contrary, the practice of ad- 
hering strictly to the award, in rendering judgment, so as to 
give no judgment for costs, unless the award so directs, has 
uniformly obtained in all of the courts of this State up to the 
present instance, so far as we are informed. 

The case of Cunningham v. Howel, cannot be considered 
as conflicting with Arrington v. Battle ; for the two may well 
stand together, the result being that a judgment according 
to an award, is an anomaly, introduced by the practice of our 
courts, in order to enforce awards in a milder manner than by 
attachment, which exposed the party to process of contempt. 
So, although, itis a judgment for the purpose of charging-bail, 
yet it is not a judgment for the purpose of carrying costs, pro- 
prio vigore, within the meaning of the statute. In other words, 
being a mere creature of the Court, there is no reason why 
it may not be so fashioned as to obviate the effect of discharg- 
ing the bail on the one hand, and, on the other, still leave to 
the arbitrators the right fo dispose of the costs ;_ which is done 
by treating it as an anomalous, or quasi judgment; which 
character has_been impressed upon it, by the cases referred to, 
and the uniform practice in this State. *Judgment reversed 
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and judgment for the defendant, but without costs below. Of 
course, in this Court, the successful party is entitled to costs. 


Perr Ovrism, Judgment reversed. 








* 


Doe'on dem of DAVID W. BARNES v. ROBERT HAYBARGER. 


Where the intention of the parties to a deed is manifest on its face, the Court 
in giving a construction to doubtful provisions, will, if possible, effectuate 
such intention. 

Where a wife, after matriage, suppossing the whole interest in her land was in 
her, made a conveyance to a trustee for her sole and separate use, to which the 
husband signed as a party, and by various clauses manifested a concurrence in 
‘her act, but did not profess directly to convey any estate, in which deed, it 
is recited that ten dollars was paid by the trustee to the wife, it was Held 
that this raised a use from the husband te the trustee, which was executed 
by the statute, and in that way the husband's interest passed to the trustee. 


Tus was an action of ryecrment, tried before Bamey, J., at 
the last Fall Term of Wilson Superior Court. 

The only question, in this case, arises on the following 
deed: “ An indenture tripartite made and entered into this 
4th day of August, 1858, between Robert Haybarger of the 
first part, Nancy Haybarger of the second ‘part, and Da- 
vid W. Barnes, of the third part, all of the county of 
Wilson, and State of North Carolina: Whereas, the said 
Nancy Haybarger is seized and possessed of certain lands ten- 
ements and herreditaments, situate, lying and being in the 
county of Wilson and State aforesaid: Whereas, it is agreed 
upon by and between the said Robert Haybarger and Nancy 
Haybarger; that the said Nancy Haybarger should, notwith- 
standing, have, hold, enjoy and possess all her said property 
above described, with all and every the rights, interest and 
profits of, to and out of the same, free and separate from all 
the claims and demands of the said Haybarger arising from 
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the consummation of their marriage, and whereas the said 
Nancy Haybarger might, in the perfecting their marriage, be 
entitled to by virtue of dower or in any other way whatsoever. 
Now, this indenture witnesseth, that in consideration of the said 
marriage, and in pursuance and perfecting of the said herein- 
before mentioned agreements, and in consideration of the sum 
of ten dollars, good and lawful money of North Carolina, to 
the said Nancy Haybarger in hand paid by the said David 
W. Barnes, at or before the sealing and delivery of these 
presents, the receipt whereof is hereby acknowledged. She, 
the said Naney Haybarger, with the consent and approba- 
tion of the said Haybarger, testified by his being a party to 
and sealing and delivering these presents, hath bargained, 
sold, assigned and transferred and set over, and by these pre- 
sents, doth bargain, sell, assign, transfer and set over unto 
the said D. W. Barnes, his executors, administrators and as- 
signs, all the property belonging to, and in possession of, the 
said Nancy Haybarger, both personal and real, consisting of 
one house and lot, situate, lying and being in the county of 
Wilson and State aforesaid, near the rail-road at Joyner’s 
depot, adjoining the lands of W. G. Sharpe and others, one 
negro woman, Matilda, and child, Caroline, and increase, 
household and kitehen furniture, consisting of three feather 
beds and furniture, fourteen chairs, one chest, one trunk, one 
buggy and harness, one safe, one cooking stove and fixtures, 
to have and to hold the said property hereby conveyed unto 
the said David W. Barnes, his executors, administrators and 
assigns. But, nevertheless, upon the trust and for the intent 
and purpose hereinafter expressed and declared of and con- 
cerning the same, that he, the said D. W. Barnes, his execu- 
tors, administrators and assigns, shall hold and manage the 
said property, and all and every part and parcel thereof to 
and for the sole and separate use, benefit and disposal of the 
said Nancy Haybarger, their marriage notwithstanding, and 
that the same, in no manner whatsoever, shall be subject to 
the direction, control or disposition of the said Robert Hay- 
barger, her intended husband, or be liable for his debts ; and 
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upon this farther trust, ‘that he, the said D. W. Barnes, his 
executors and administrators shall and will pay, transfer and 
deliver unto the said Nancy Haybarger, or unto such person 
or persons, and at such time or times, and in such proportions, 
manner or form, as she, the said Nancy Haybarger, may di- 
rect, by her request or order, made in writing, attested by three 
or more credible witnesses, all the rents, issues and profits of 
the said property so conveyed as aforesaid, and that all the 
said separate and distinct estate and produce and increase 
thereof shall be had, taken, held and enjoyed by such person 
and persons, and for such use and uses as the said Nancy 
Haybarger shall at time or times hereinafter, during her life, 
limit, devise or dispose of the same, or any thereof, either by 
her last will and testament, in writing, or by any other wri- 
ting whatever, signed with her hand, in the presents of three 
or more credible witnesses, or certified by an acting justice 
of the peace of Wilson county, State of North Carolina, and 
the said R. Haybarger, for himself, his executors, adminintrators 
covenant, agree and promise to and with the gaid D. W. Barnes, 
his executors, administrators or assigns, by these presents, in 
manner following: he, the said R. Haybarger, shall and will per- 
mit and suffer the said Nancy Haybarger to give, grant, and 
dispose of her said separate estate as she shall think fit in her 
life-time, and to make such will, or other writing, as afore- 
said, and thereby give, order, devise, limit and appoint her 
said separate estate to any person or persons, for any use, in- 
tent or purpose whatsoever, and that he, the said Haybarger, 
shall, and will permit, and suffer such will or other convey- 
ance, in writing, to be duly proven, as the law has made and 
provided in such cases, and the probate of such will, or other 
conveyance, to be taken and had in such cases as is usual and 
eustomary, and also allow'the executor, named, to proceed to 
discharge his duty, and that the person or persons, to whom 
the said Nancy Haybarger shall give or dispose of any part 
of her said estate, by her will, or any other writing, that shall 
be signed, sealed and executed by her as aforesaid, shall and 
lawfully, may peaceably and quietly have, hold, use, occupy, 
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possess and enjoy the same, according to the true meaning of 
such gift or conveyance, devise or appointment, without any 
hindrances or interruption, by the said Robert Haybarger, or 
his executors, administrators or assigns, or any of them; and 
that he, the said Haybarger, shall and will, from time to time, 
and at all times, upon any reasonable request, and at the proper 
cost and charge of the said D. W. Barnes, or his executors or 
administrators, make, do, and execute all and every such fur- 
ther act and acts, and thing and things, for the better set- 
tling, recovering, and receiving money, goods, and the estate 
of the said Nancy Haybarger, allotted and allowed for her 
support, use, benefit and disposal as aforesaid, as by the said 
D. W. Barnes, or his executors and administrators, them or 
any of their counsel, learned in the law, shall be reasonably 
devised, advised and requested. 

Witness, whereof the said parties have hereunto set their 
hands and affixed their seals, the day and year above written. 


R. H. Hayparerr, [seal.] 
° Nanoy Haysarcer, [seal.] 
D. W. Barnes, [seal.]” 


This deed was executed after the marriage, and the only 
point in the case is, whether it passed the legal estate in the 
land to the trustee, Barnes, and it was agreed, that if his Hon- 
or should be of opinion with plaintiff, on this point, that judg- 
ment should be entered for the sum of $————, but otherwise, 
the judgment should be for the defendant. 

On consideration of the case agreed, the Court give judg- 
ment for the defendant, and the plaintiff appealed. 


Strong, for the plaintiff. 
Dortch and Lewis, for the defendant. 


Bartiz, J. The indenture, upon the proper construction, of 
which this controversy depends, was manifestly framed upon 
the idea of a settlement of the wife’s estate before marriage, 
to her sole and separate use; the execution of it, by the hus- 
band, as a party, being intended to show that it was done with 
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his approbation, and, therefore no fraud upon his maritak 
rights. Upon that supposition, there were, very properly, no. 
words of eonveyance from the husband, beeause, had the mar- 
riage not been consummated, he would not have had any in- 
terest in the estate to be conveyed. But in fact, the parties 
were married at the time when the instrument was exeeuted, 
and the ‘husband had a hegal interest in the wife’s land ; but, 
that fact did not alter the manifest intention of the husband 
and wife, to convey her estate to a trustee, for her sole and 
separate use. The question is, can the deed, by any fair rules 
of interpretation, be construed to transfer the husband’s inter- 
est in the land to the trustee, and thus give effect to that in- 
tent, or, in failing to do so, must the purpose to. provide a 
seperate estate for the wife be, almost, if not entirely defeat- 
ed? The intention of all the parties to the deed, being clear, 
beyond all doubt, upon its face, we have the highest author- 
ity for saying, that it ought, if possible, to be effectuated, . In 
Smith v. Parkhurst, 3 Atk. Rep. 135, Lord Chief Justice 
Wites said, “Another maxim is, that such’a construction 
should be made of the words of a deed, as is most agreeable to 
the intention of the granter; the words are not the principal 
thing in a deed, but the intent and design of the grantor ; 
we have no power, indeed, to alter the words or to. insert words 
which are not in the deed, but we may and ought to construe. 
the words in a manner the most agreeable to the meaning of 
the grantor, and may reject any words that are merely insen- 
sible. Those maxims my Lords! are founded upon the grea- 
test anthority, Coke, Plowden and Lord Chief Justice Hale, 
and the law commends the astutia—the cunning of Judges in 
construing words in such a manner as shall best answer the 
intent ; the art of construing words in such a manner as shall 
destroy the intent, may show the ingenuity of, but is very ill 
becoming a Judge.” In the case before us, the husband and 
wife are both named in, the deed as parties thereto, and both 
executed it, and it was the intention of both, as expressly de- 
clared, that the wife’s land should be conveyed to the trustee. 
Under a mistaken supposition that thesole interest wasin her, 
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the granting words purport to be from her alone, but the law 
will allow them to operate on his interest, if it be possible to 
give them that effect; thus, in one instance out of ‘many 
which might be cited, there was an instrument, which pur 
ported to be a release, grounded on a lease for a year, but 
there was not any evidence of the lease, and the deed’ was in 
consideration of money, and@ of marriage theretofore had, &c., 
and Lord Harpwicxe held that the deed might operate as a 
covenant to stand seized; Brown v. Jones, 1 Atk. 190. In~ 
2 Shep. Touch. 514, (see 31 Law Lib. 403,) it is said that, 
“the mere circumstance that the party intended to pass the 
property in another manner, is not always decisive of the ef- 
fect of an instrument. The rule cum quod ago, non valet ut 
ago, valeat quantum valere potest interferes with the mode and 
directs its foree to the effect, and, therefore, it seems necessa- 
ry to discard the intention as to the mode and resort to the 
general intention ; therefore, whatever may be the words, the 
instrument will operate according to the effect which the 
parties intended t6 give to it.” The learned author adds that 
‘ this position necessarily admits of theexceptions which arise 
from instruments requiring particular circumstances to give 
them operation.” These exceptions, however, do not apply 
to the present case, and we shall not give them any further 
notice. 

In the instrument, now under consideration, the intended 
mode of its operation was to transfer the land to the trustee 
from the wife, because she was supposed to be solely seized 
of it, but to give it complete effect, the interest, which the 
husband actually had in the land, must also be transferred to 
the trustee. The instrument is a deed of bargain and sale, 
which, it is well known, operates by having an use first rais- 
ed upon a valuable consideration, and then, by the statute of 
uses transferring the possession to the use raised and declared 
in favor of the bargainee ; See 1 Saunders on Uses aud Trusts, 
49, 79, 80. In the present deed, the ten dollars recited as 
paid to the wife, was, in legal effect paid also to the husband, 
so that a use was raised from him, and it was declared in fa- 
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vor of the bargainee, Barnes, by the wife for her husband, as 
expressly authorised by him in the same instrument. In this 
way, his interest in the land, was as effectually conveyed to 
the plaintiff, in this suit, as if it had been done directly and 
in express words: see Cobb v. Hines, Busb. Rep. 343. 

The cases of Kerns v. Peeler, 4 Jones, 226; .Gray v. Ma- 
this, 7 Jones, 502, and the other cases therein referred to, 
which are relied upon by the defendant’s counsel, are not at 
all opposed to this construction. In Kerns y. Peeler, the 
name of the wife was not inserted in the deed from her hus- 
band as a party to it, and she did not sign and seal it, until 
long after it had been delivered by the husband. In Gray v. 
Mathis, the name of the husband was not contained in the 
instrument executed by his wife, so that he was not a party 
to it, notwithstanding his having added his signature and 
seal to those of his wife. The same remark is applicable to 
the other cases referred to in those: but in the case now be- 
fore us, the husband was named in the deed as a party, and 
executed it asa party, which makes an essential difference 
between it and the other cases. The judgment must be re- 
versed, and a pigment must be entered upon the case agreed 
for the plaintiff. ' 


Perr Curiam, Judgment reversed. 








RUFFIN GRIFFIN v. THOMAS HADLEY. 


Where an abitrator disposes of matter which was referred to him, and also of 
matter not referred, and the two are in their nature separable, it is the duty 
of the Court to give judgment for that which is within the terms of the 
submission, and reject that which is without. 

An abitrator has no right to award himself a fee for his services, unless - 
power to do so is expressly contained in the submission. 
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Appeat from the Superior Court of Johnston, Spring Term, 
1860, Saunpers, J., presiding. _ 

‘After pending for several terms, the following rule of Court 
was entered in the canse, to wit: “All matters in dispute referred 
to E.G. Haywood.” The abitratpr reports his proceedings, and 
the evidence laid before him, and thereupon awards as follows : 
The arbitrator, therefore, awards to the plaintiff $93.83, with 
interest on $62.50, from the first day of this term until paid. 
He further awards, that the defendant shall pay the costs of 
this suit, and also the costs of the reference, including $25 to 
be paid to the arbitrator for 4 days, or parts of days, engaged 
in this arbitration ; and that the clerk of the Superior Court 
of Johnson Oounty do tax the costs accordingly, and do issue 
execution for the said costs, and for the sum aforesaid.” The 
defendant excepted to this award. 

1. Because the arbitrator has not allowed him opportunity 
to procure witnesses. 

2. Because he has not allowed the defendant’s account as 
a set off. 

3. Because he has not allowed credits, stated and otaetint 
by. the plaintiff. 

The cause was argued on the exceptions to the award, ee 
his Honor gave judgment as follows: “In this case the award 
is confirmed. Judgment according to the award for $98.83, of 
which sum, $62.50, is principal, and carries interest from 22 
March, 1858.” From which defendant appealed. 


Miller and A: M. Lewis, for the plaintiff. 
Moore, for the defendant. 


Manty, J. This cause, by a rule of the Conrt below, was 
referred to an arbitrator, whose award, was to be a judgment 
of the Court. An award was, in due time, reported to the 
Court. in favor of the plaintiff for $93.83, principal and in- 
terest ; and for his costs to be taxed, including a fee to the ar- 
bitrator. ‘Three exceptions were taken by the defendant, to 
the award in the Court below, viz< 
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1st. Because the arbitrator had not allowed the defendant 
opportunity to procure witnesses. 

2nd. Had not allowed defendant’s account asa set off. ° 

3rd. Had not allowed credits stated and means by the 
plaintiff. 

A judgment was given, according to award, for $93.83, 
without noticing the award in respect to costs, or making any 
special disposition of them. In this Court, it is moved, in ad- 
dition to the grounds below, to set aside the award for defects 
appearing upon its face, our attention being particularly call- 
ed, in this connexion, to the award of the fee to the arbi- 
trator. 

We liave considered these various grounds of objection to 
the award, and approve the judgment of the Court thereon. 
The compensation, to himself, did not lie within the terms of 
the matter submitted, and, consequently, was not within the 
scope of the arbitrator’s powers. But for that reason, the ar- 
bitrament is not void ¢m toto. It may be bad in part, and good 
in part. And where an arbitrator disposes of the matter which 
was referred, and also of other matter not referred, and the 
two aré in their nature separable, it is the duty of the Court 
to distinguish them, and give judgment for that which is with- 
in the terms, and reject that which is without ; Cowan v. Me- 
Neely, 10 Ived. 5. It will be perceived by reference to the 
judgment of the Court, that it does not embrace the compen- 
sation in question, or indeed, any costs atall. Itis a judgment 
simply for $93.83, awarded to plaintiff, which is precisely the 
judgment which ought to have been given, with the addition 
of the costs, that were taxable by law, against the defendant. 

We did not understand the matters of exception in the 
Court below, to be pressed in this Court. They are, clearly, 
matters which might have been addressed in proper time to 
the abitrator’s discretion, but form no ground for the court’s in- 
terference. It is not alleged that any fraud or imposition was 
practiced upon the arbitrator, or that he was corrupt or par- 
tial, which might form a ground of exception to an award, 
when made undera rule of Court; but, the allegation: is, 
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merely, of certain matters in which the arbitrator mistook 
facts or law, or else exercised his discretion to the prejudice 
of the defendant. This does not constitute ground for setting 
aside an award; Haton v. Eaton, 8 Ired. Eq. 102. 

Upon the whole, the judgment below does the defendant 
no legal wrong. It was based upon a part of the award, clear- 
ly valid, and the only defect in it is, the omission to embrace 
the costs awarded, which were within the powers of the arbi- 
trator: i. e., the taxable costs, which may now be done—the 
fee te arbitrator excluded. 


‘Per Curiam, Judgment affirmed. 








WILLIAM WILDER oe. JOHN IRELAND. 


Where one devised, in 1828, to a trustee, to the use and benefit of a woman, 
for her life, remainder to the use of all her children, it was Held that by 
force of the statute of uses, the legal estate for life, was executed in the 
woman, and that it made no difference that chattel property was conveyed 
to the trustee by the same will 

Held further, that the legal estate in the remainder, by ‘ian of the same 
statute, passed te. the children she had at the time of the devise, subject to 
the participation of such as she might thereafter have. 

Where a vendee brought an action agaiast an intruder, and failed to recover, 
but not on account of a defect of the vendor's title, (which was sufficient to 
sustain the action) it was Held, in an action on his covenant for quiet en- 
joyment, that this did not amount to a breach of the covenant. 

A covenant of quiet enjoyment in a deed, conveying a fee, is not broken if the 
covenantor had title to a life-estate, though his title failed as to the remainder. 

Held further, that withholding of his title-deed on the occasion of the trial, 
by the covenantor, {it not having been registered) was no breach of the 
covenant. 

Note the alteration of the phraseology of the statute of uses in Rev. Stat- 
utes, chap. 43, sec. 4, and in Rev. Code, chap. 43, sec. 6, and guere as to 
its effect. 

Acrion of covenant, tried before Saunprrs, Judge, at the 


Spring Term, 1860, of Franklin Superior Court. 
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The plaintiff declared for a breach of the following cove- 
nant, contained in a deed, from the defendant to him, dated 
16th day of February, 1858, conveying to the plaintiff and 
his heirs the land in question: “ And for the better security, 
I do agree to warrant and defend the same, both in law and 
equity.” 

The plaintiff was put into possession of the premises, and 
after he had remained thereon for about four months, one 
Perry entered and ousted plaintiff and retained the posses- 
sion. The plaintiff brought an action of ejectment against 
Perry to regain possession, of which he gave notice to the 
defendant. The defendant, in reply, said he had a deed for 
the land, in question, from Benjamin Cook and Elizabeth his 
wife, but no such deed was produced on the trial of this ac- 
tion of ejectment, and none such had, at that time, been re- 
gistered in Franklin county, and from a supposed defeet of 
the plaintiff’s title, a verdict and judgment were rendered 
for the said Perry. The record of this suit is filed as part of 
the case. 

The defendant, at the time of his conveyance, did have a 
deed of bargain and sale from Benjamin Cook and Elizabeth 
Cook his wife, dated 16th February, 1858, purporting to con- 
vey the land, in question, to him, the defendant, for the con- 
sideration of $555, which it was admitted was paid to said 
Cook. After the commencement of the present action, to wit, 
in 1860, Cook and his wife acknowledged the deed to de- 
fendant, in due form of law, before a Judge of the Superior 
Court, who certified it with privy examination of the wife, 
and ordered it to be registered, which was immediately done. 

Cook and his wife claimed title to the land in question, un- 
der the will of John Perry, which was executed on the 27th 
of November, 1828, and was proved at March County Court of 
Franklin, 1829. The following is the clause of the will bear- 
ing on tbe point: “I will and bequeath unto my worthy 
friend, Matthew Strickland, his heirs and assigns, the follow- 
ing property, on trust, for the use and benefit of my daugh- 
ter, Elizabeth, the tract of land whereon she now lives, one 
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negro woman, named Clarissa, her three children, to wit, 
Toney, Adam, Berget and their future increase; after the 
death of my daughter, Elizabeth, it is my wish and desire, 
that the above property be equally divided between all my 
daughter’s children, except John P. Cook.” 

The foregoing is the substance of the facts agreed on by 
the counsel on both sides and submitted to his Honor, with 
an agreement, that if he should be of opinion with the plain- 
tiff, that a judgment should be rendered for $555, with inter- 
est and the costs of the action of ejectment. ~ 

There was a further agreement for the recovery of a lesser 
sum, as damages, according as his Honor might decide as to 
certain other points submitted in the case agreed, but the 
statement, as to this matter, is made immaterial by the view 
taken of the case in this Court. 

His Honor, in the Court below, being of opinion with de- 
fendant, a judgment was entered accordingly, from which the 
plaintiff appealed. 


J. J. Davis and B. F. Moore, for the plaintift 
Miller, for the defendant. ' 


Pzarson, C. J. We concur in the conclusion of his Hon- 
or, that upon the facts agreed, the plaintiff was not entitled to 
recover. 

To maintain the action, it was necessary for the plaintiff to 
show that the deed of the defendant contained a covenant of 
quiet enjoyment, and that he was evicted by reason of a title 
paramount. 

Let it be assumed that the deed contains a general warran- 
ty or covenant of quiet enjoyment. 

Let it be also assumed that the failure of the plaintiff to 
recover in the action of ejectment brought against Perry, 
amounted to an eviction; for this, see Alezwander v. Torrence, 
6 Jones, 260; Grist v. Hodges, 3 Dev. 200. 

The case is thus narrowed to this: was the eviction, by 
reason of a title paramount? in other words, was there a de- 
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fect in the title of the defendant, in consequence of which, 
the plaintiff was nnable te regain possession of the land? It 
is settled, that where a vendee is sued in ejectment,.and a re- 
covery is effected, in Tis action against the vendor on the cov- 
‘enant of quiet enjoyment, the judgment in ejectment is no 
evidence of a defect in the title of the vendor, and it is neces- 
‘sary for the plaintiff to establish that fact by distinct proof; 
Martin +. Cowles, 2 Dev. and Bat. 102. Such being the law, 
where a recovery in ejectment has been effected against the 
vendee, and he has been put out of possession, as a matter of 
‘course, it is likewise so where the vendee fails to maintain an 
action of ejectment, and relies on such failure, to establish his 
allegation of an eviction. Indeed, in Grist ¥. Hodges sup., it 
is assumed. as a matter beyond question, where the vendee 
had failed in maintaining an action of ejectment, “the event 
-of that suit, proves nothing in the.action on the covenant.” 
ur case, therefore, turns upon the:construction of the will 
-of John Perry: did the devise to his daughter, Elizabeth, vest 
in her a mere trust estate, or did the legal ttle pass to her by 
force of the statute of uses, 27 Hen. 8?. We think it is clear, 
that the limitation of the use came within the operation of the 
‘statute. By force of the devise, Matthew Strickland was seiz- 
-ed in fee simple, to the use of the said Elizabeth for life, and 
then in remainder to the use of all of her children (except 
‘John P. Cook,) in fee. Where one person is seized to the use 
-of another, the statute carries the legal estate to the person 
haying the nse. But three classes of casses are made excep- 
tions to its operation, i. e.: Where a use is limited on a use. 
2. Where the trustee is not seized, but only possessed of a 
‘chattel interest; and 3rd. Where the purposes of the trust 
make it necessary for the legal estate, and the.use to remain 
‘separate; as in the case of dand conyeyed in trust for the sep- 
arate use and maintenance of a married woman. | This is fa- 
miliar learning ; see. Black. ‘Com. 
By the will, under consideration, the testator gives to Strick- 
land and his heirs “ the following property, in trust, for the use 
and benefit of my daughter, Elizabeth, the tract of land where- 
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on she now lives,and a negro woman and her children, and, af- 
ter the death of my daughter, Elizabeth, the above property to 
be equally divided between all her children, except John P. 
Cook.”. This is the limitation of an ordinary use. There is 
no trust for the “separate use” and maintenance of a married 
woman. Indeed, it does not appear by the will, that the tes- 
tator’s daughter, Elizabeth, was at that time under coverture, 
and we should ‘have been at a loss to conceive of a reason why 
it had been supposed that the case did not fall within the 
operation of the statute, except for the suggestions made on 
the argument. 

It was suggested that the statute did not operate, because 
a negro woman and her children were embraced in the same 
clause, in respect to which property, the trustee was not seiz- 
ed, but only possessed, and as the statute did not apply to the 
slaves, it was argued that it could not apply to the land. We 
are unable to perceive the force of this reasoning. It is cer 
tain that the trustee was seized of the land for the use of the 
daughter: So, the case is within the words of the statute, and 
it does not fall under either of the excepted cases, and no an- 
thority was cited to sustain the idea of a fourth exception, 
that is, when chattel property is conveyed to the trustee by 
the same deed or will! In fact, it is certain that the books 
do not recognize this “ fourth exception.” 

It was also suggested that the statute could not execute the 
life-estate in the daughter, because it could not execute the 
remainder in the children, inasmuch as the intention was to 
give the use in the remainder ¢o all of the children—those that 
might afterwards be born, as well as those then in esse. If it were 
admitted that the use in thewemainder was not executed, it would 
by ne means follow, that the use in the life-estate was not 
executed. But, in truth, the use in the remainder was exe- 
cuted. It is the familiar instance of a springing, or shifting 
use, Which is fed by a scintilla juris left in the trustee, 
according te the doctrine in Chudleigh’s case, Coke Reports. 
The effect of the statute was to vest the legal estate in Mrs. 
Cook, for life, and. to vest the legal estate in remainder in her 
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children, then living, except John, leaving a scintilla juris 
in the trastee in the event of her having any child or chil- 
dren born afterwards. ; 

This disposes of the case ; for'as Mrs. Cook had the legal 
estate, for life, which passed to the plaintiff, it follows there 
is no defect in the title, by reason of which he could not re- 
cover the possession. So, the covenant for guiet enjoyment 
has not been broken, and the eviction was not by reason of a 

title paramount, but was simply tortious. 

It is true, there is a defect of title in respect to the reuniadie : 
but that does not amount to a breach of the covenant of quiet 
enjoyment, which is the only covenant which the plaintiff 
had the precaution to take for his protection. It is his misfor- 
tune that he did not have the deed drawn by a lawyer, who 
would also have inserted a “ covenant of seizin,” i. e., that the 
defendant had a title in fee simple, and could convey in fee. 
Such a covenant is broken whenever there is a defect in the 
title, and its office is to provide for a case like ours, where 
the defect is in respect to the remainder or reversion, 

It was stated at the bar, and in fact, it is manifest from the 
case agreed, that the position that Mrs. Cook had the legal 
estate, for life, was not taken in the Court below.. However, 
that may be, the point is presented by “ the facts agreed,” and 
is decisive of the case ; it is, consequently, unnecessary to no- 
tice the several phases which are stated, bearing on the ques- 
tion as to the amount of damages. 

The position, that supposing the title to be good for the life 
of Mrs. Cook, still the plaintiff was entitled to.recover the costs 
of the action of ejectment, is untenable; for certainly, the 
fact, that the vendor did not furnish the deed from Cook and 
wife at the trial, and that the deed had not been registered, 
was no breach of the covenant of quiet enjoyment, which 
must depend on a defect in the fitle and right of possession. 


Per Ovriuw, Judgment affirmed.* 


*Nors.—After the opinion was filed, our attention was called to the fact, 
that in the Rev. Stat. chap. 43, sec. 4, and the Rev. Code ch. 43, sec. 6, the 
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WILLIAM BUCHANAN et al, ( plaintifs in error,) v. B. B. McKENZIE, 
(defendant in error.) 


The fact that.a county court, by a special statute, cannot hold jury trials, does 
not deprive a party of his common law right, to have issues of fact tried 
by ajury. 

Where on a writ of error, a judgment of the county court, refusing to let 
a party plead, was reversed in the superior court for error, the proper course 
was, to send the case back to the county court, that the plaintiff, in error, 
might be restored to all things which he had lost, and it was Held to be 
error for the Judge to give leave to the party to enter his pleas in the Su- 
perior Court. 


Writ or Error, coram vobis, before Saunpers, J., at a Spe- 
cial Term, June, 1860, of Richmond Superior Court. 

The plaintiffs, in error, were the sheriff of that county and 
his sureties. They Weré summoned at the instance of the 


general words used in 27 Hen. 8 chap. 10, i.e, “ When one person or per- 





sons stand, or be seized, or at any time hereafter shall happen to be seized of 
land, &c., to the use of any other person, persons or body politic, by reason 
of any bargain, sale, feofment, &c., or otherwise, by any manner or means 
whatosever it be, the persons, &c., having the use, shall have the legal estate, 
&c.” are omitted, and fhe provision is simply “ By deed of bargain and sale, 
lease and release and covenant to stand seized, the possession shall be trans- 
ferred to the bargainee, releasee, covenantee, &c.” This may have a very 
important effect on the title to land in many cases, but our case is not affect- 
ed by it, because the will of John Perry was executed in 1828, and was 
proved in 1829. 

After the statute of wills, 32 Hen. 8, a question was made, whether 27 Hen. 
8, applied where one was seized to the-use of another by force of a devise. 
The question, however, has long been at.rest. Mr, Blackstone, in his learn- 
ed commentaries, classifies the exceptions to the operation of the statute un- 
der three heads, and does not allude to the fact, that the question referred to, 
had ever been started, but passes it over as one of “the refinements: and 
niceties suggested by the ingenuity of the times,” 2 Black. 336. See also 
Broughton v. Langley, Salk 679, where Lord Ho tr treats the question as set- 
tled.. The curious reader will find the subject treated of in Powell on De- 
vises, 211-13-14. 

It is conceded, on all hands, that the statute of Uses, 27 Hen. 8, chap. 10, 
was in force and in use, in this State, up to the passage of the Revised Stat- 
utes (1836). Indeed, all of the conveyances of land, adopted and used in this 
State, are based on, and take effect by, the operation of that statute. 
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county trustee, by written notice, to appear at a term of the 
county court, to show cause why judgment should not be en- 
tered against them, on motion, for the county taxes, collected 
by the said sheriff for the year, covered by their bond. At 
the term aforesaid, the defendants, (plaintiffs in error,) appear- 
ed by their counsel, and objected to a summary judgment, for 
that, they had a right to enter pleas and have them submitted 
toajury. It appearing, that, by a special Act of Assembly, 
applicable to Richmond county, no jury trials could be had 
in the county of Richmond ; the Court over-ruled the defen- 
dants objection, and gave judgment for the plaintiff, (defen- 
dant in error.) This was the matter assigned, on the’ hearing 
of the writ of error, and his Honor held, there was error in 
the Court below, in this particular—and adjudged that the 
defendant’s, (plaintiffs in error,) have leave to enter the pleas, 
“ General issue, payment, &c.,” in that Court. From which 
the plaintiff, (defendant in error,) appealed to this Court. 


Leitch, Howle, McDonald and Blue, for the plaintiffs (in 
error.) 


Strange and R. H. Battle, for the defendant (in error.) 


Pearson, OC. J. The plaintiffs, who were defendants in the 
County Court, there insisted “upon a right to plead, and have a 
trial by jury, in which the Court over-ruled them, and render- 
ed judgment on the bond.” 

We agree with his Honor, in the Court below; there is er- 
ror in the proceeding of the County Court. The statute au- 
thorises judgment to be entered upon motion in a summary 
manner, without a writ or declaration, or other formal plead- 
ings—so as to avoid the delay, incident to ordinary jury trials, 
but it was uot the intention to deprive the defendant in the 
county court, of his right to put at issue any matter of fact, 
to wit: the execution of the bond, the amount received by — 
the sheriff, the amount which he may have paid over, and the 
balance due, and have these matters of fact tried by a jury. 

As the County Court, for the county of Richmond, under a 
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statute, applicable to that county, had no power to institute a 
trial by. jury, the proper course was, to have the case trans- 
mitted up to the Superior Court, for the trial of issues of fact, 
and it was manifest error to refuse to allow such issues to be 
made. In other words, the fact that the County Court of 
Richmond cannot hold jury trials, does not deprive a party of 
his common law right to have issues of fact tried by a jury; 
Whitley v. Gaylord, 3 Jones, 286. 

But we do not concur in the judgment, which his Honor 
rendered. After reversing the judgment of the County Court, 
he gives leave for the plaintiffs in error, to enter their pleas. 
There is no precedent for this mode of proceeding in a writ of 
error, and his Honor was misled by treating it as an appeal, 
which brought up the whole case; such is not the effect of a 
writ of error; its office is merely to present, for review, errors 
of law, appearing on the face of the record, to have the judg- 
ment reversed, and the party restored to all things which he 


has lost by occasion of such erroneous judgment, and the pro- 
ceedings thereon; Jaques v. Cesar, 2 Saun. Rep., 101z (in 
note.) 

There.should be judgment to that effect. 


Per Curiam, Judgment reversed. 








WILLIAM BUCHANAN (plaintiff in error) v. B. B. McKENZIE (de- 
JSendant in error.) 


A judginent, for the penalty authorised by the latter clause of the 5th sec. of 
29th ch., of the Rev. Code, against a delinquent sheriff, &c., is only an in- 
cident to the main judgment, against him and his sureties, authorised by 
the former part of the same section; upon a reversal, therefore, of the 
latter, the former falls with it. 


Whur or rror, before Saunpers, J., at the Special Term, 
June, 1860, of Richmond Superior Court. 
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The error, assigned in this case, was the granting of judg- 
ment of $100, by the County Court of Richmond, against the 
sheriff. Under the provision of statute, ch. 29, sec. 5, which, 
after authorizing a summary judgment against a delinquent 
sheriff, clerk, &c., and their sureties, to be had, on motion, for 
the amount of public money due from such delinquent offi- 
cer, provides, that “every sheriff, clerk and master, and clerk 
aforesaid, against whom judgment is so rendered, over and 
above all arrearages, shall forfeit and pay, the sum of one han- 
dred dollars, to be recovered at the same time, for the use of 
the county.” The judgment in the preceding case (ante 91) 
having been entered, as therein explained, this motion, for the 
penalty, was made, and judgment for the same was entered 
by said Court. 

The Court below adjudged, that there was no error in the 
records of the County Court, and ordered a. procedendo, to 
have execution issued on the judgment in said Court, from 
which the plaintiff, in error, appealed to this Court. 


Leitch, Fowle, Blue and McDonald, for the plaintiffs. 
Strange and R. H. Battle, for the defendants. ' 


Pearson, OC. J. As the judgment against a delinquent 
sheriff, for the forfeiture of $100, is a mere corollary or inci- 
dent to the judgment against him and his sureties for dama- 
ages, it follows, that if the principal judgment be erroneous, 
the latter must be so, also; and if the principal be reversed, 
and held for naught, so must the incident; on the ground that 
the delinquency of the sheriff, on which the latter judgment 
is predicated, has not been established. 

There is error in the judgment of the Superior Court, and 
the same is reversed. There is error in the judgment of the 
County Court, and there will be judgment reversing the same 
and restoring the plaintiff in error, to all things which he has 
lost by occasion of said erroneous judgment and the proceed- 
ings thereon; 2 Saun. Rep. 101z (in note); 2 Bacon’s 
Abrdgt. 229. 


Per Curiam, J udgment reversed. 











WILLIAM BUCHANAN (plaintiff in error) v. B. B. McKENZIE (de- 
fendant in error.) 


The statute, Revised Code, chap, 29, sec. 5, intends that motions for summa- 
ry judgment against delinquent sheriffs, &c., shall originate in the county 
courts. 

Where a statute requires that a proceeding shall originate in the county 
courts, and matters of fact are involved therein, which cannot be tried in the 
county court, because jurisdiction, to try issues of fact has been taken 
away by special act of Assembly, the proper course is for the issues to be 
made up in the county court and transmitted, by an order, or be a certio- 
rari, to the superior court for trial. 


Wrir or ERROR, before Saunpers, J., at a Special Term, 
(June, 1860,) of Richmond Superior Court. 

The matter assigned for error in this case, is the same as in 
the case between the same parties, (ante 91,) except that in this 
easeg the record does not show that the defendants below, mov 
ed in the County Court, to be allowed to enter pleas and have 
the same transmitted to the Superior Court for trial. 

The Superior Court decided that there was no error in the 
judgment of the County Court, and ordered a procedendo, 
from which tlie plaintiff, in error, appealed to this Court. 

In this Court, it was insisted that the provision in 5th sec- 
tion of chapter 29, Revised Code, requiring the county trus- 
tee to move for judgment “at the first court, held for his 
county, after the first day of January in each and every year,” 
meant the first court having jurisdiction of the subject-mat- 
ter, and as this proceeding involved matters of fact, and jury 
trials.had been abolished by the special statute for Richmond 
county, the County Court had no jurisdiction, and the judg- 
ment therein entered is void. 


Leitch, Blue, Fowle and MeDonaid, tor plaintiff (in error.) 
Strange and Rk. H. Battle, for defendant (in error.) 


Przarson, ©. J. In this cause, the plaintiffs, who were de- 
fendantsin the County Court, so far as the record shows, did 
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not move to be allowed to enter pleas, or to make up issues 
of fact to be tried by a jury; it, therefore, differs from the case 
between the same parties, in which an opinion is filed at this 
term, (ante 91). The only question presented is, as to the 
jurisdiction of the County Court of Richmond. 

For the purpose of this question, it may be conceded that 
a motion against the sheriff and his sureties, on his bond, 
stands on the same footing as an. action on the bond, the only 
difference being that the proceedings on the motion are to be 
summary—the writ, declaration and formal mode of proceed- 
ing, being dispensed with, to avoid unneeessary delay. So, 
the question turns on the construction of the statute, chapter 
29, section 5. 

It is contended for the plaintiffs, in error, that by this stat- 
ute, the motion is to be made by the trustee, at the first court 
(having jurisdiction) held for his county, after the first day of 
January in every year; that as jurisdiction is taken from the 
County Court of Richmond by an act, relating to that county, 
passed in 1814, in all cases where a jury may be necessary, it 
follows that the County Court could not entertain the motion, 
and the judgment is void for the want of jurisdiction. 

We do not concur with the counsel as to the construction 
of the statute. Taken in connection with the other sections, 
it is evident that the statute intended that all of these mat- 
ters, in respect to the county revenue, should be instituted in 
the county courts; by section 1, the justices of the county 
court are to appoint a county trustee ; by section 5, the trus- 
tee is to make a motion against the sheriff, at the first court 
held tor his county, after, &c. ; by section 6, the trustee shall 
settle, &c.; where there is no trustee, the court shall settle 
with their sheriff, &e.; by section 7, the court of pleas and 
quarter sessions shall allow the trustee reasonable pay, &c., 
and by section 8, at the jirst court which shall be held after 
the first day of June in every year, the trustee shall make set- 
tlement with the court, &e. The whole shows that the court 
meant, is the county court, and the. 5th section shows “ the 
motion shall be made by the county trustee atthe first term 





McDaniel v. Nethereut. 








of said conrt,. which shall be held, for his county, after, &. 

It is clear, we think, that the.moetion must be made in the 
county court. Butitis. asked; what is to be done in those coun- 
ties where the county. court cannot try jury cases, and no jury 
is in attendance? The reply is obvious: wherever issues. of 
fact are made up, the case must be transmitted to the superi- 
or courts, as in the ease of the probate of wills, or after issues 
are. made up on proceedings under a ca. sa., or in a bastardy 
ease; the prineiple being-that where, by law, a matteris to orig- 
inate in the. county court, that court has exclusive jurisdiction 
in the first instance, notwithstanding its jurisdiction for trying 
issues of fact,istaken away by statute, and it is only after issues 
of fact. are. made up, that the-case is to be transmitted to the 
superior court by order of the county court, or by certiorari. 
See the case of Harris v. Hampton, 7 Jones, 597, in which 
State v. Studer, 8 Ire. 487, and Fox v. Wood, 11 Ire. 213, are 
referred to, and the question, in regard to non-jury county 
eourts, is fully explained. There is no error. 


' Per Curr, | Judgment affirmed. 








FARNIPOLD L. MoDANIEL v.. JOHN H. NETHEROUT. 


Where-a constable, by levy and actual seizure of a slave, had acquired a right 
to the property for the satisfaction of exeoutions in his hands, and delivered 
such slave to the jailor of the county for safe-keeping, a refusal of the jailor 
to re-deliver the said slave, by command of his superior, the sheriff, was 
Held, in an action of trover by the constable, against the sheriff, to be evi- 
dence of a conversion. 


Action of TroveR, for the conversion of a slave, tried. be- 
fore Bamey, J., at the last Fall Term of Jones Superior 


The plaintiff was a constable of Jones county, and by vir- 
7 
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tue of certain executions in his hands, levied one of them, on 
the 4th of September, 1859, and one other on the 12th of the 
same month, on a female slave, as the property of one An- 
drews, and delivered her to the jailor of the county, who put 
her in the common jail of the said county. Afterwards, and 
before this suit was brought, McDaniel, the plaintiff, called 
on the jailor for the slave in question, and he refused to de- 
liver her. It appeared in evidence, that this refusal was oc- 
easioned by the command of the defendant, who was, at that 
time, sheriff of Jones county. The defendant, as sheriff, had 
eertain executions in his hands, tested of June Term, 1859, of 
Jones county court, against one Wm. F. Huggins, which were 
levied on 12th of September, 1859, on the said slave, and he 
had various court executions, against Andrews, tested of tlie 
same term, but none of them levied on the slave. The de- 
fendant showed, in evidence, a bill of sale from Andrews to 
said Huggins and one Smith, dated in 1856, which was abso- 
lute on its face, but was intended as an indemnity to Huggins 
and Smith, as surety for said Andrews in certain debts which 
had been subsequently paid by Andrews, and said bill of sale 
was not intended to defraud any one. The defendant, under 
the executions in his hands, sold the slave in question, the 
plaintiff being present, forbidding the sale. The writ was 
brought after the demand, but before the sale. 

The Court charged the jury, that the plaintiff having levied 
his execution first, and having the negro in his possession, was 
entitled to recover, provided there was a conversion on the 
part of the defendant, and that there was evidence as to a 
conversion, which was left to their consideration. He also 
charged, that the sale to Huggins and Smith, by bill of sale; 
absolute on its face, but intended as a mortgage, was null and 
void as to the plaintiff. Defendant’s counsel excepted. 

Verdict and judgment for plaintiff, for $1000. 

Defendant appealed to this Court. 


McRae, for the plaintiff. 
Haughton, for. the defendant: 
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Barrtx, J. In thé argument here it is conceded, and pro- 
perly conceded, by the defendant's counsel, that the plaintiff 
had, by his levy and taking possession of the slave, acquired 
the right to her, for the purposes of his execution, as against 
the defendant; see Jones v. Judkins, 4 Dev. arid Bat. Rep., 
454. The counsel properly conceded also, that the bill of sale 
from Andrews to Huggins and Smith, was void, as against the 
plaintiff, (Gregory v. Perkins, 4 Dey. Rep., 50,) but he con- 
tended that the plaintiff’s action could not be sustained, be- 
cause there was no evidence of a conversion of the slaye by 
the defendant. In support of this position, the counsel refer- 
red to several cases, to show that a mere levy upon a perso- 
nal chattel, without a seizure of it, is not a trespass, and, there- 
fore, is neither a conversion nor any evidence of it; see Bland 
v. Whitfield,1 Jones, 122; Ragsdale v. Williams, 8 Ired., 

498; Francis v. Welch, 1 Ired., 215; Glover v. Riddick, 
Ibid, 582. 

This may all be true, but the defendant, in the present case, 
did mueh more. The jailor of his county, who is his officer, 
and into whose-possession the plaintiff had placed the slave 
to keep for him, refused, upon demand, to deliver her to the 
plaintiff, and did this by the order of the defendant. The re- 
fusal was, then, in legal effect, the refusal of the defendant 
himself; and a.demand and refusal has always been consider- - 
ed as evidence of a conversion; and if unexplained, a con- 
version may, and ought to be inferred by a jury, from them. 
The subsequent sale of the slave, by the defendant, as sheriff, 
having been made after the commencement of the suit, could 
not be relied on as the ground of the action, but it was pro- 
per to be considered as evidence, tending to show the purpose 
for which the refusal was made by the sheriff’s officer. 

The question of damages was not made, (so far as the tran- 

script shows,) in the Court below; and, there is nothing stated 

from which.we can discover, that the amount of the execnu- 
tions, in the hands of ‘the plaintiff, was not tlie full value of 
the slave. 


Per Ours, ' Tudgmett affirmed. 














JOSEPH BLAND ¢tal, Adm'rs., v: JOHN’ W: SCOTT, > 


Where the plaintiff, the defendantand another, shipped produge om the same boat, 
consi it to a factor, who sent the defendant a draft on New York for 
the whole amount, which he sold, and receiving the money for it, endorsed 
it it his own name, but the paper coming back to him dishonored, the de- 
fendant refunded the money, and was unable to get it from the factor, after 
using due and proper diligence, it was Held that the defendant was in no 
wise liable for the loss of the debt. 


Action on THE cask, tried before Saunvers, J., at the Fall 
Term, 1860, of Chatham Superior Court. 

The following statement, signed by counsel, was sent to this 
Court as the case tried below, viz: 

“The evidence was as follows: William Bland, the plain- 
tiff’s intestate, through the defendant, who acted without 
commissions, shipped from Haywood to Wilmington, in Feb- 
riary, 1857, a lot of cotton, worth $290. At the same time 
the defendant shipped, in the same way, produce for himself 
and for Elias Bryan. J. S. Banks was the consignee of this 
produce, and by direction of the plaintiff’s intestate, the cot- 
ton also was forwarded to him. In March, 1857, Banks’re- 
mitted to the defendant a draft on a house in New York for 
$750, which having been sold for the money, and endorsed by 
Scott to one Lambeth, was, on due presentment, dishonored 
and returned through Lambeth and Scott to Banks. By agree- 
ment between Banks, Lambeth and the defendant; a second 
draft, given in substitution of the first, was made payable di- 
rectly to Lambeth. Upon this, only $363,08 was received of 
the drawees, the draft having been daly dishonored for the 
rest. Lambeth on having the second draft returned to him, 
earried it to Seott and demanded of him the difference be- 
tween the $750, for which it ‘called, and the $363;08, which 
he had received ‘upon it. Scott ‘paid it’ with (among other 
money) $290, which he produced in a roll from his pocket, 
saying, “ this is Bland’s money for ‘his produce, I have alrea- 
dy paid Elias Bryan more than his share.” It was shown 
that the draft for $750, was remitted, in part, for the purpose 
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of paying off the debt to Bryan and that to Bland. It was 
also shown that the debt to Bryan was $396,96, and that he 
received itof Seott on the 20th of March, 1857... The. follow- 
ing is a copy of.the second draft, which. was produced by the 
defendant at-the trial : 


“Wuannoton, N. ©., April 18th 1857. 


“$750. ‘Ten days after date, acceptance waived. Please 
pay to the order of A. T. Lambeth, Esquire, seven hundred 
and fifty dollars fer value received; which please charge to 
the account of your ob’t serv’t, J. §. Bawxs.” 

To Messrs. B. B. Blossom and Son, New York. 

Upon this, were the following endorsements: “ A. T. Lam- 
beth.” “ Money received on acp. $353,08 of the within debt.” 
“Pay the balance to the order of J. W..Scott—A. T, Lam- 
beth.” Just-after the second draft was returned, Banks fail- 
ed, and it did not appear that any thing further was ever re- 
ceived by Scott for the cotton, except some salt and a safe. 
After Banks failed, upon Scott’s being about to visit Wil 
mington, Bland desired him to try and save something for 
him., Whether.this was done, did net appear. It wasshown 
that afterwards the defendant received of Banks the lot of 
salt and a sate above mentioned, a part of which, he offered 
to Bland, whe refused it. It appears, alse, that Scott and 
Bryan, each, lost several hundred dollars by Banks. The 
plaintiff chewed a demand en Scott, for the value of the cot- 
ton, a shert time before the suit was brought, and that the 
latter refused te pay, saying, that as he had failed to receive 
the money from Banks, it would be hard for him’ te -have te 
pay it.” 

His Honor charged the jury, that tipon the evidence, they 
should find a verdict for the plaintiff for $290, with interest 
from the the ist of April, 1857. 

- Verdiet and judgment for sme Appeal by defendant. 


Howse, for the plaintiff. . 
Plullgps, for the defendant. 
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Manty, J. After digesting as well as we can the facts of 
this case, we are unable to perceive the ground:on which the 
defendant was held liable for the valne of Bland’s produce, It 
seems that Wm. Bland, the intestate of plaintiffs, the defend- 
ant, Scott, and a person by the name of Bryan, sent produce 
down the Cape Fear river on the same beat. The defendant, © 
in putting the freight on board at Haywood, the place of de- 
parture, acted”as the agent of Bland. The produce was con- - 
signed, by the agreement of all concerned, to J. 8. Banks, of 
Wilmington, as a factor, to dispose of it for the benefit of each 
consignor. The produce was transmitted in February, and in 
the month of March, a draft on B. B. Blossom and Son, of 
New York, was sent to Scott for the entire proceeds. This 
draft was discounted by A. T. Eambeth, at the instance o! 
Scott, and on the 20th of Mareh, Bryan’s propertion of it wax 
paid to him. by Seott, viz., $396,96. The draft was dishonor 
ed and: returned, and an arrangement was then made by 
Banks with Scott and Lambeth, to draw again for the amoun: 
of $750, on the same house in New York in favor of Lam 
beth, which was accordingly done, and on this draft. $353,0% 
was received by Lambeth. It seems that Scott then refund 
ed to Lambeth the preceeds of the draft less the $353,0‘ 
received on the same, saying, as he produced a part of thy 
money, viz., $290, that it was Bland’s money. 

Thus, it will be seen, that of the common adventurers ir 
this enterprise, Bryan has reeeived the proceeds of his pro 
duce; Bland has not reeeived any thing, and Scott 
the defendant, has not only not received any thing, but ha 
suffered a loss over andabove ef $43,88, exeept he derive some 
indemnity from the salt and safe referred to in the evidence. 

The case states that Scott acted as the agent of Bland in 
starting the produee to Banks, but after that, it is not stated 
that he was to be responsible. Banks is the consignee and 
factor, alike of all, and upon the delivery of the produce he 
became responsible to each. That is our conclusion on the 
state of the facts presented to us in the record. 

The question, then, is, did the defendant’s interference in the 
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matter, as a volunteer in respect to Bland and Bryan, with- 
out.any interest in the transactions, except to the extent of 
his part of the proceeds of sale, make him responsible to the 
others? We think not. ; 

"If it be assumed that, having accepted a bill, payable to 
himself for the whole preceeds, and having attempted its col- 
lection, he has made himself liable for ordinary care and dil- 
igence, we think these have been exerted. It is clear, the 
defendant is not at all liable for the delinqnences or want of 
fidelity in Banks. The latter was as much the factor of the 
plaintiff as of the defendant, and the latter can only be sub- 
jected to responsibility in case some act or omission on his 
part, in relation to the fund sent him, was contrary to. the 
course of a man of ordinary prudence in the management of 
his own affairs. What, then, is his conduct in this respect? 
He takes the draft sent, embracing the sum due himself as 
well as the sums due Bryan and Bland. . He procures it-to be 
discounted and is proceeding to distribute the proceeds, when 
the draft is returned dishonored. by the drawee. Another 
draft is then taken from Banks, and upon this is paid $353,08. 
It is dishonored.as to the balance. Banks fails, and the de- 
fendant being liable upon his endorsement, refunds the money 
in hand, arising from the discount of the bill. By reference 
to the dates of these transactions,.it will be perceived that all 
this is done from about the middle of March to the middle of 
April. 

It seems to us, after the false step of consigning to an un- 
trustworthy factor, for which defendant is not responsible, 
due diligence was used in endeavoring to make available the 
fund sent, and defendant is not responsible for the failure. 

Upon the state of facts reported, therefore, we differ from 
his Honor as the personal responsibility of the defendant to 
make good the loss. What may be the rights of the parties, 
respectively, in the funds actually received, we are not now 
called upon to.say. There should be a venire denovo. 


_ Pr Curiam, Judgment reversed. 











BENJAMIN C. WILLIAMS, Adni’r,, 'v. URTAH SCHIMMERHORN. 


A judgment on a ca. sa, bond, during the term at which it is rendered, is. én 
Jieri, aud may be set aside on motion; and an appeal from the ‘County to 
the Superior Court, from an order setting aside such judgment, is €rroneous, 
and will be dismissed on motion. 


Appear from the County Court, on a’motion to set aside a 
judgment, before-Frunen, J.; at the last Fall Term of Moore 
Superior Court. ; 

The defendant had “given a bond for his appearance at the 
July Term, 1860; of Moore County Court, to take the benefit 
‘of the act for the relief of insolvent debtors. Not making 
his appearance in the forenvon, of Monday of the term, he 
and his sureties were called, and judgment was rendered 
against them, for the amount*of the judgment and costs. 
Subsequently, in the term of that Court, the defendant made 
an affidavit that he was sick, and unable to get to the court- 
house on Monday, before he was called. On this affidavit, 
the Court ordered the judgment to be set aside, and the plain- 
tiff appealed to the Superior Court. In the Superior Court, 
his Honor deeming that the plaintiff had no right to appeal 
from the order of the County Court, dismissed it, and ordered 

~a procedendo, from which plaintiff appealed to this Court. 


Neili McKay and McDugald, for the plaintiff. 
McDonald, for the defendant. 


‘Peanson, C. J. There is no error; the proceedings of every 
‘court are said to be im fierz, until the term expires; that is, 
its actions are not considered, in law, as completed or done, 
but as being held im suspense, under consideration, until ‘the 
end of the term, consequently, the County Court had power, 
in our case, to set aside the judgment. Its exercise was a 
mere matter of discretion, and -the plaintiff had no more 
ground for an appeal, than he would have had from an order 
‘of the Court, allowing a continuance. 
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-» It follows, there is‘no error in the order of the Superior 
Court, dismissing the appeal. After which, that Conrtcould 
have nothing-mere to do with the case, and a procedendo - 
perly issued. 


Per Ovary, ; Judgment affirmed. 








C. P. MENDENHALL, # al v. THOMAS C. PARISH. 


An acknowledgement by the bargainor, ‘in a deed, taat he has received the 
consideration money, is a bar in a court of law, to any action for the re- 
covery thereof. 


Tuts was an action of assumestr, trted before SusPuurD, J. 
at a Special Term (January, 1860) of Guilford Superior 
Court. 

The plaintiffs were the owners of ‘a ‘patent right, for a -ma- 
chine, called Elliott’s Corn-Sheller and Separator, and the de- 
fendant. wrote te them, from St. Louis, thatif they -would 
send’ him a deed for the patent in question, for the State of 
Arkansas, he would give them $690 in three months, offering, 
in the mean time, to give them a note and security for that 
sum. The deed was accordingly sent, and received by the 
defendant in due season, but the note for the money was not 
sent, nor ‘was the money paid at the end of the credit stipula- 
ted for. 

The deed, reciting the plaintiffs’ ownership of the patent 
right in question, proceeds as follows: “ Now, know all men 
by these presents, that we, the said Adams, Hiatt and Men- 
denhall, for, and in consideration of the sum of six-hundred 
dollars, to usin hand paid, the receipt of whieh is hereby. ac- 
knowledged, have transferred, sold, &c.”. The release here 
set. forth, was pleaded and relied on at the trial. . 

By consent, a verdict was entered for the plaintiff for $600, 
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and interest, subject to the opinion of the Court, on the ques 
tion as to the sufficiency of the release. His- Honer after 
wards, set aside the verdict and ordered a nonsuit. Plaintiff 


appealed. ‘ 


Morehead and McLean, for the plaintiffs. 
Fowle and Gorrell, for the defendant. 


Manty, J. This isan action of assumpsit, in which the 
plaintiff alleges a liability of the defendant upon an under- 
taking, that he would, in consideration of a deed, for a certain 
patent right, to be used in the State of Arkansas, pay there- 
for $600, at three months credit, and make a good note forit. 
The declaration is in two counts. 

1. For not making the note. 

2. For not paying the money. 

The case turns upon the effect of a release, pleaded as a bar 
to the recovery, and which is found in the deed, for the right 
to use the patent above referred to, and dated 12th of Oct., 
1857. We concur with his Honor, that the release in the deed 
is a bar at law, to the plaintiffs recovery on either count. In 
either aspect, it is an action for the consideration expressed in’ 
the deed. The consideration is there declared to be paid, and 
the plaintiffs, who are the grantors in the deed, are estopped 
to deny it in this action. 

This question was brought directly into judgment in the 
ease of Brotcket v. Foseue, 1 Hawks, 64, and it was there 
held, that when a deed contains an acknowledgment by the 
bargainor, of the reception of the consideration money, with 
sn exoneration therefrom, it amounts to a bar to the action 
for,the purchase-money, and that parol-evidence shall not be 
received to contradict the averment of payment in such case. 

The same principles are decided in the case of Lowe v. 
Weatherby, 4 Dev. and Bat., 212; and are again recognisediin 
the cases of Crawley v. Timberlake, reported in. 1 Ired. Eq, 
346, and 2 do., 460, where equity takes jurisdietion, and re- 
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lieves from the legal effect. of sneh relense upon senenyeeiiny 
of ignorance and misapprehension. 

Our attention has been called'to the case of Robbine-v. iam 
3 Hawks, 82; and Lane v. Wingate, 3 Ired., 326. Thereisno 
conflict, as we think, between these cases ar the cases of 
Brocket v. Foscue, and Lowe v. Weatherby. 

The first, Robbins v. Love, was. an action of’ assumpsit, for 
a balance of $1000, due for merehandise sold. The defen- 
dant was permitted to introduce. a deed for a house and lot, 
in which the consideration: was stated to be $1000, in hand 
paid, and to prove. by the-subsctibing witness, that it was paid 
by an agreement to consider the debt for the goods, extin- 
guished. This was held, not to be a contradiction of the deed, 
but proof of a distinct fact only, as te-how the. money. came, 
whieh the defendant acknowledges the reeeption of,.in his 
deed to the plaintiff. Thus, without contradicting: his deed, 
the defendamt was enabled to show distinct facts, whieh 
amounted to an accord and satisfaction, and which furnished, 
of course, a complete answer to the plaintiffs action of as- 
sumpsit. 

The other case, Zane v.. Wingate, was an action of assump- 
sit, also, upon: # parol obligation, not under seal, with eondi- 
tion for the support of an aged woman slave. No considera- 
tion was stated in the writing, and the plaintiff resorted to 
- evidence dehars the instrument, and showed upon a sale of 
negroes by plaintiff to defendant, he wished to purchase, be- 
sides those the plaintiff was willing to sell, a boy by the name 
of Daniel.. Plaintiff’s objection to the sale of Daniel was, that he 
wanted him to wait on the old woman referred to in the condition 
of the obligation. And thereupon, the defendant agreed, if the 
plaintiff would sell him, Daniel, he would maintain the wo- 
man for life, and accordingly entered into the obligation on 
which the action was brought. Defendant, in answer to the 
action, introduced the deed of sale for Daniel and other slaves, 
in which plaintiff acknowledges, that he had received a sum 
in full for the said negroes, and contended that plaintiff wag 
estopped, by the said deed, from recovering under the said 
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agreement. But the Court held otherwise, upon the ground, 
that the agreement was a distinct obligation, growing out of 
the.sale“of Daniel, and that it was not any pant.of the money 
consideration, the reception of which was acknowledged in 
the deed, and there was, therefore, no estoppel. 

Both these cases were put upon peculiar grounds, and were 
not supposed by the learned Judges, who then presided. in 
the Court, to impugn at all, the doctrine of estoppel by deed, 
and cannot, therefore, be rightfully invoked for that purpose. 

In the case now before us, the action is for the recovery of 
the consideration mentioned. in. the deed, the purchase-money 
of the patent. For we de not perceive, that it varies the mat~ 
ter or object of the action, whether the recovery be had npon 
the count for $600; the price of the patent, which was to be 
paid after three months’ time, or for the $600 as damages for 
not giving a good note, in the méan time, for the price afore- 
said. It is equally an action for the recovery of the  conside- 
ration money of the deed, and this, the party plaintiff has ac- 
knowledged by his deed to be paid. He is concluded, by his 
acknowledgement, ander seal. 


Per Curr, J udgment affirmed. 








WILLIAM TOMIINSON v. JOSEPH PAYNE. 


At law, the rule is, that fraud never is presumed, and he who alleges, it_must 


prove it. 
It may be taken asa general propesition, that every man is presumed to be 


honest in his dealings, until the contrary is proved. 


Tuts was an action on the case for a deceit in the sale of a 
saw-mill, tried before Barer, Jy at the last Superior Court or 
Wilson county. 

The defendant being a part owner of the mill in lua, 








Tomlinson v. Payne. 





sold ‘an interest-therein (one third part)- to the plaintiff for 
$600. The plaintiff said: of the mill, before he.bought:it, that 
he did not know whether it was.a good ene or otherwise. 
The defendant said the. mill was a good one, and. that, it 
had no deficiences that he knew of.- There was evidence also, 
that the property was as the defendant represented it to be. . - 

The Judge; in charging the. jury, explained to them the 
difference between an action for a warranty and an action on 
the ‘case for a decett ; that in the former, a recovery could be 
effected by showinga breach of the warranty only, and 
that, whether the defendant was an honest man or-otherwise, 
but in the latter, he could not recover, unless it was shown 
that the defendant was guilty of a moral fraud ; that in. this 
case, as the plaintiff had declared that the defendant was 
guilty of practicing a fraud upon him in the sale of the mill, 
he was bound to prove it; that the burden of proof was upon 
him to establish his allegation to the satisfaction of the jury, 
for the law presumed that every one was honest in his deal- 
ing, until the contrary was proved. Plaintiff excepted. 

Verdict and judgment for the defendant, and appeal by 
the plaintiff. 


Strong and A. M. Lewis, for the plaintiff. 
Dortch and B. F. Moore, for the defendaft. 


Parson, O. J. His Honor very properly instructed the 
jury, that as the plaintiff alleged the defendant had practiced 
a fraud on him, he (the plaintiff) was bound to prove the alle- 
gation, and if he had failed in making the proof, as a matter 
of course, the issue should be found against him: Here, he 
might have stopped, but in truth, what he adds, taken in eon- 
nection with the preceding sentence, is simply the expression, 
in different words, of the same idea, to wit, that the burthen 
of proof was on the plaintiff. Fraud is presumed, in some in- 
stances, by a court of equity, e. g., where one deals with an- 
other, who is dependant‘on him from the relation existing 
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between them; but at law, the rule is, fraud is never presum- 
ed; and he who alleges fraud must prove it. 

This disposes of the case; but,as an isolated proposition, 
we take it to be true, that every one is presumed to be honest 
in his dealings, until the contrary is proved ; in the same sense, 
that every one is presumed to be compos mentis ; that is, we 
take it for granted, he is so, until the contrary is proven ; for 
instance, one who alleges the execution of a deed or will, im- 
pliedly alleges that the maker had mental capacity, and on 
proof of the formal execution of the instrument, the capacity 
is taken for granted, in the absence of evidence to the con- 
trary. It is, however, unnecessary to enter upon this ques- 
tion, as it is a mere matter of speculation, for in our case, the 
onus of proof being on the plaintiff, it was for him to satisfy 
the jury that a fraud had been practiced by the defendant. 
There certainly is no presumption of law, that every man is 
dishonest in his dealings, until the contrary is proved, and, 
without the aid of such a presumption, the plaintiff could not 
be subjected to the onws probandi, which is the principle of law 
that governs all cases where the evidence does not prepon- 
derate on the one side or the other. There is no error. 


- Perr Ove, Judgment affirmed. 











: . ee. . *. “ug 
The State on the relation of W. W. LATTA, Adm'r. de bonis.non cum-tes,,~. 
CHARLES E. RUSS, Adm’r., et al. 


Where an administrator with a will annexed died, having in his hands money 
arising from the sale of land, decreed to be sold for the payment of debts, 
being a surplus over and above the sums required to pay such debts, which 
money belonged, by law, to persons, to whom the land was devised, it was 
Held that the administrator de bonis non cum tes. an. of the original .intes- 
tate, was the proper person to bring suit for such money, and not the de- 
visees. 

Where an administrator petifioned for the sale of his intestate’s land, setti 
forth’ the number and amount of the debts existing against the estate, 

@ decree passed for such sale, in a suit by an administrator de bonis non, to 
recover @ surplus over and above the debts, such decree was Held not to 
be conclusive as to such debts, although the persons, to whom the land 


was devised, were made parties. 
Moneys paid by an administrator for the support of his intestate’s minor chil- 
dren, are not proper vouchers for him in the settlement of such estate. 


Tus was an action of pest, on an administration bond, tried 
before Dick, J., at a Special Term, June, 1860, of Orange 
Superior Court. _. 

Richard Crabtree made his will, by which he devised cer- 
tain lands to Thomas J. Latta and wife, William Hopkins and 
wife, William Crabtree, Moses Crabtree, Clement Crabtree, 
John Crabtree, Richard Crabtree, Arthur Crabtree, Kemp 
Orabtree and Lucy Ann Crabtree, the last six of whom are 
minors. He devised a certain other tract of land to be sold 
for the payment of debts, and that the rents, issues and 
profits of the other land should be applied to the support of 
his minor children. The executors, named in the will, hav- 
ing renounced the office, his widow, Parthenia Crabtree, was 
appointed administratrix, with the will annexed, and gave the 
bond, on which this suit is brought. The administratrix filed 
petitions in the County Court of Orange, to which the devisees 
were made parties, setting forth that she had exhausted all the 
personal estate, and that there remained a certain amount of 
debts (stating them) unpaid, and prayed that the lands devis- 
ed to said parties should be sold for the purpose of satisfying 
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these debts. Decrees were entered accordingly, and the debts 
all paid ont of the proceeds of the land. Mrs. Crabtree 
having died, this suit was brought by the plaintiff, who 
was appointed administrator de bonis non, with the will an- 
nexed, of Richard Crabtree, and her administrator was made 
a party defendant with the other obligors, her sureties. It ap- 
pears by the report of Mr. Laws, to whom it was referred 
to state an account of Mrs. Orabtree’s administration of her 
husband’s estate, that taking the amount of debts to be as 
made out by the vouchers, and rejecting charges made by her 
for supporting the minor children, there remained in her 
hands $882,22, which the commissioner thinks is the trne bal- 
ance. But he says, in an alternative view of the subject, that 
if'these charges be allowed against the children, and the debts 
against the estate be taken to be as stated in the decrees: for 
sale of land, that then, there will be in the hands of the ad- 
ministratrix, unadministered, only $252,45. The defendant’s 
counsel insisted : 

ist. ‘That as the act of Assembly gives the surplus arising 
from the sale of land, made assets, to the persons who would 
have taken the land itself, had it not been sold, the devisees 
themselves should have brought the suit as relators, and not 
the administrator de bonis non of Richard Crabtree. 

2nd. That the decrees by which the land was sold, and to 
which the devisees were parties, concluded them as to the 
amount of the debts due and owing by Mr. Crabtree’s estate. 
_ 8rd. Also that the charges for supporting the minor chil- 

dren were correct, and that, therefore, only the smaller sum, 
above mentioned, could be recovered. 

By the consent of the parties, a pro forma verdict was en- 
tered for the smaller sum, subject to be set aside and a ver- 
dict and judgment entered for the larger sum, according as 
his Honor should be of opinion on the points of law, above 
stated, in the 2nd and 8rd positions taken by the defendants. 

On consideration of :the questions reserved, his Honor -be- 
ing of opinion with the defendants, gave judgment for the 
smaller sum, and the plaintiffs appealed. 
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Graham, for the plaintiffs... ot) “we x tonnage layer ati? Soe 
sMlarmeeg nad Phillips, for the defendentes ». it oil 
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ne ah a G. Js The, objection, made .in..this Court, that 

the action cannot be maintained by the adutimistrator de bons 

non with the will annexed of Richard Orabtree,and should, have 
been. braught on. the relation of the devisees,.ia not, tenable... 

In respect to the. personal.estate, it ia settled that if an.ad- 
utinistrator die before he has completed the settlement of the 
estate, by paying debts and making) distribution, an adminis- 
trator de bonis non must be appeinted for the purpeseiof com- 
pleting the settlement, for the reason, that, there is'ne privity 
between the distributees of the intestate and, the personal rep- 
resentative of the deceased administrator, and, consequeatly, 
both of the deceased persons must be represented + Duke wv. 
Ferribee, 7 Jones,10;. Taylor vy... Brodke, & Dey ..and,Bat. 
139; State v. Johnson, Ire. 381 ;, State ov. Beitton, we ise 
110, 

The statute which auiherises the: sale of real estate, on nthe 
petition of an executor er administrator for, the, payment of 
debts, makes the proceeds of .sale assets .for the, payment of 
debts, and directs that the excess shall be: paid. by the.execu- 
tor or administrator to such persons. as..would, be entitled to 
the land-had it not been sold; Rey. Code, ch, 46, see, 50; 51. 
Thus putting the excess of the:sale.of real. estate on. the’ same 
footing, in respect to- the devisees and. heirs, and imposing. om 
executors and administrators the same duties.in regard there- 
to, as existed in relation to the rights of legatees and. distri- 
butees to the excess of the personal estate, and the. duties, of 
executors and administrators,in. regard thereto... | 

When, therefore, an administrator dies before he hes-com- 
pleted the settlement of the assets, derived. from real estate, 
by. paying debts and paying over the, excess.to the devisees 
or heirs-at-law, this unfinished duty cannot be performed. by 
his.administrator, for there is-no privity. between him and the 
devisees.and heirs-atlaw, and it is, consequently, necessary 
that both of the deceased persons should be represented, 20 
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that the representative of the administrator should pay over 
the fund to the representative of the first intestate, whose da- 
ty it is made, to complete the administration by paying off all 
the debts, and paying over thé excess to such persons as would 
beentitled 'to'the land, had it! not been sold. In other words, 
between the administrator de bonis non of the first intestate 
and hiscreditors and ‘devisees, or heirs, thete is a privity’; 
whereas, there is no privity between the latter and the admin- 
istrator of the first administrator. So, the action is properly 
brought on the relation of the representative of the testator, 
Richard Crabtree, and it is his duty to receive the fund and 
complete the settlement of the estate. 

We donot concar with his Honor, in the’ view atom by 
him‘of the question reserved, in respect to the effect of the 
decree, giving the administratrix license to sell the land. That 
decree was an adjudication that it was necessary to sell, and 
is conclusive in favor of the title acquired by the purchaser, 
but it is not conclusive of the question of debt or no debt, as 
against, or in favor of creditors, or as against, or in favor of the 
heirs: It is certainly not so in respect to creditors, because 
they are not parties to the proceeding, and is, consequently, not 
so in respect to the heirs or devisees; for an estoppel must be 
mutual. To make itso, would be going beyond the necessity 
of the case, the object being simply to establish prima facie, 
that the personal estate is not sufficient to pay the debts, as a 
foundation, for the action of the court, in granting a license 
to sell the real estate, the proceeds of wliich are made assets, 
to be accounted for in the settlement of the estate, when the 
executor or administrater must, as a matter of ‘course, dis- 
charge himself, by the production of proper vouchers. 

We think it clear, therefore, that in making the settlement 
in this case, it was the daty of the Court to go behind the de- 
eree allowing the administratrix license to sell ; and it is like- 
wise clear, that her charges, for the support of the minor 
children, of the testator, were not proper vouchers. They were 
not debts of the testator, and are directed to be paid out of the 
rents, issues, and profits of the land. The fund taised by such 
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rents, issues and profits, ap to the time of the sale, are not 
ckarges against the administratrix, and neither of these mat- 
ters should have been brought into the are oe — as 
items of charge or discharge. . 

Whether the minor children will not be entitled to the an 
terest of the fund, received by the plaintiff as excess of the 
proceeds of the sale of the land, the profits of which are 
devoted by the will for their sapport, is a question ‘that ’ will 
arise when he is required to make distribation, but. is not ate 
presented. 

The judgment of the Court below will be reversed, ont 
judgment entered for the sum of $882.22, with interest, ac 


cording to the ease agreed. 
Per Ovriam, Judgment reversed, 








“PHOMAS A. SHARPE v. J, N, McELWER. 


Where a petition for a certiorari sets out that the petitioner was detained 
at home by vivlent sickness when his cause came up in the County Court 
for trial, and afterwards, during the whole of the term, aud that afterjudgment, 
his counsel prayed and obtained an appeal to the Superior Court, upon con- 
dition of his giving security for the appeal, which he failed to do, by rea- 
son of his detention at home, it was Hebd that these facts were sufficient to 
rebut the idea of his having abandoned his right to appeal, and entitled 
him to 4 certiorari. 

Where a judgment had been rendered against & surety on  bail-bodd, in the 
County Court, and he filed a petition for a certiorari in the Superior Court, 
stating that he expected to be able to discharge himself from liability. by 
the next term of the conrt by a surrender of bis principal, it was Held that 
this statement did not render him obnoxious to the chatge of appealing 
merely for delay. 


Avrrat from an order diemianing a petition fora certiorari, 
heard before. Drox, J.j-at the lat fall Term of Meckleubueg 
Superior Court. 
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The petition discloses the following facts: The petitioner 
and one Oook, were special bail for one James Whitesides. 
A judgment was obtained against Whitesides in the County 
Court of Mecklenburg, upon which execution issued and was 
returned “‘ nulla bona.” 

_A scire facias then isened against the petitioner and Cook. 
When the sci. fa. was executed upon the petitioner, he em- 
ployed counsel, who appeared and entered his pleas, at Jan- 
uary Term, 1859. _ The canse was then continued until April 
Term, 1859, when petitioner attended court and spoke to his 
counsel about his said cause, this oecurred on Tuesday of the 
term ; on Tuesday evening he returned home, intending to 
return to the court-house during the week to attend to the said 
cause; that on the same evening he was taken violently sick, 
and was unable to-retnrn to town or attend to any business 
during the remainder of the week ; that when his cause was 
reached, his counsel was not informed of his sickness, and be- 
ing compelled to try the cause, judgment was obtained against 
petitioner and Cook, that his counsel prayed an appeal from 
this judgment to the Superior Court, which was granted and 
entered of record, but that petitioner failed to give security 
on account, of his absence, and that his said absence was oc- 
casioned solely hy the sickness aforesaid. The petition fur- 
ther states, that petitioner expected to be able to discharge 
himself as bail, by surrendering his prineipal by, or before, the 
next term of Court. | 

Upon the return of the writ, the defendant moved to dis- 
miss the petition. Motion allowed. Petitioner appealed to 
this Court. ' 


Wilson, for petitioner. 
Lowrie, for defendant. 


Pearson, ©. J. Where an appeal is not prayed for, the 
eertiorart is not a matter of course, and the court will exer- 
cise a discretion in regard to the application. In such cases, 
the petition must account for the fact, why an appeal was not 
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prayed, and there must’be an affidavit of merits, setting out 
the facts on which the party founds his belief, that he has a 
good defense, so as to satisfy the court that his belief is well 
founded. Where an appeal is prayed for, and the coart re- 
fuses to allow it, or the party is unable to’ give the security 
required by daw, the certiorari is\ granted as a matter. of 
course ; Bledsoe v. Snow, 8 Jones, 99; McConnell v. Cald- 
well, 6 Jones, 469, It is, in effect, a mere application to be 
allowed to file anappeal bond, nunc pro tune. 

In our case, an appeal was prayed for and granted upon 
giving an appeal bond according to Jaw, and the case did not 
come ap, because the bond was not given. So, the only ques- 
tion is, did the party fail to give the bond, because he had 
abandoned his right to appeal, or because he was unable to 
procure the seearity required by the law, so as to acquit him 
of laches? Upon this point, the petition and affidavit are en- 
tirely satisfactory ; for the petition sets forth, that the defendant 
“attended Court and went home, intending to return during 
the week and attend to his case, but was taken violently sick 
and was unable te return, or attend to any business during 
the rest ef the week.” This accounts for his not giving the 
bond, aad exclndes all idea of his having abandoned his right 
to ippeal) and fully aequits him of any imputation of laches, 
As a matter of course, the party ought to be put in the same 
condition as if the appeal had been brought up in the regular 
way. 

It was objected, on the argument, that the petitioner, by 
his own showing, had no defense at the tithe the judgment 
was rendered against him, and took the appeal, because he 
expected to be able to discharge himeelf, as bail, by surren- 
der of his principal, by, or before, the term ef the Superior 
Court to which the appeal was prayed, and this, as was in- 
sisted, proves that the appeal was taken merely fer delay, and 
should, therefore, be made an exception to the general rule 
above stated. In support of this position, Bette v. Frank 
lin, 4 Dev. and Bat. 465, was relied on. It is true, the pefi- 
tioner admits he had no defense at the time the judgment was 
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rendered in the County Conrt, but it does not ‘follow that the 
appeal was taken merely for-delay. On the contrary, the 
avowed object for appealing was, becanse the party expected 
to have a good defense in the Superior Court, and to be then 
and there able to avail himself of his right to be diseharged 
by the surrender of his prineipal, according to the provision 
of the statute, made in favor of bail. So, the appeal was not 
for delay, and no reason can be suggested, why one, who is not 
in defanlt, shonld be deprived of an opportunity te make 
available a defense, which is given to him by law, and should 
not be at liberty to extend the time by appeal or‘certioraré, 
as a substitute for an appeal, as far as he is entitled to do, ac- 
cording to the course of the conrts, withent being obnoxious 
to the charge of appealing merely for delay. 

The case of Betts v. Franklin, is not in point. No appeal 
was prayed in that case, and being on a ea. sa. bond, the 
party could not afterwards discharge himself by a surrender 
of his principal. So, he did net capes to be able to make a 
defense in the Snperior Court, and the certierart could an- 
swer no other purpose but to delay judgment. The general 
remark made by the Conrt, in that case, must be referred to 
circumstances, then presented, and have no application to the 
ease now under consi(eration, which is peculiar, because of 
the right given to bail, to make a surrender at any time be- 
fore he is fixed with the debt. 

There is error, The judgment, dismissing the certiorart, 
is reversed, and the case should be put wpon the trial deeket. 


Per Curtam, — Judgment reversed, 
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THE NORTH CAROLINA RAIL ROAD COMPANY v. JAMES A. 
. VINSON. j 


Where the president of a rail-road company was informed thet & suit was 
“about to be breught against his company, before a justice of the peace, and 
believing that a recovery in such stit would be unjust, gave instruction to 
the most eonvenient station-agent, to attend the trial, and ia case of a re- 
covery agaiust the company. to appeal to court, andrsuch agent was a@ dili- 
gent and faithful officer, but from ignorance of the law, failed to procure se- 
curity for the appeal, it was Held that there was no such laches on the part of 
the president, as deprived the company of a right to a recordari. 


Tas was a petition for a reoorpaRt, heard before Hxaru, 
J., at the last Falt Term of Jolmston Superior Court. 

The facts, appearing from the pleadings and proofs, are: 
that Charles F. Fisher, who is the President of the North 
Carolina Rail-Road Company, having been informed’ that suit 
was about to be brought before a justice of Johnston county, 
against the eompany, by the defendant, Vinson, for damages 
te-stock,-and being of opinion that the said Vinson had no 
just right to recover damages for the alleged injury, gave di- 
rections to one Millinder, who was a station agent, in case the 
suit was bronght and decided against the company by the 
magistrate, te take an appeal; that Millinder attended the 
triul before the justice of the peace, and resisted the claim 
on behalf of the company, but, that the justice, nevertheless, 
gave jndgment against the company for ninety dollars, dama- 
ges and costs, whereupon, Millinder prayed an appeal to the 
next County Court, bat, from ignorance of the law in this re 
spect, he failed to give seenrity for the prosecution of the ap- 
peal, and after the expiration of ten days, execution fsgned on 
the justice’s judgment for the amount recovered. Millinder was 
the otlicer of the company on whom notice was served to in- 
stitute the action, and attended in person on the trial. Mr. 
Fisher, the president, lived in « distant county, and was 80 
much engrossed vith the more important duties of the coin- 
pany as not to be able to attend in person to niatters of this 
kind, but left them, usually, to the agents most convenient to 
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the scene of the transaction ; he had been informed, and was 
warranted in believing that Millinder was a faithful and dili- 
:gent agent, in his management of the business of the compa- 
ny entrusted to him. 

“The prayer of the petition is for a recordari, and for a su- 
persedeas to stop the collection-of the execution, 

The order for these writs having been made and the case 
brought up, and metion being made.to place it -on.the trial 
docket for a new trial, ‘his Honordisallowed the motion, aad 
‘the plaintiff appealed. 


B. F. Moore and Dorteh, for the plaintiff. 
‘G. W. Haywood and-Strong, ter*the .defendant. . 


-Pxarson, ‘C..J. An appeal having been prayed for, the 
case falls-within the principle of Sharpe v. McElwee, ante 
115, “ where an appeal is prayed, and the party accounts ia 
-@ satisfactory manner for his failure to prosecute it, so as to repek 
the inference of an intention te abandon it and acquit himself 
of laches, the writ of vertiorard or recordars will issne,. “as 
a-matter of..course,” in. order to give him the benefit of his 
right of appeal. 

By the affidavit of Mr. Fisher, it is clearly established that 
it was the intention of the North Carolina Rail Road Compa- 
ny to contest the alleged right to recover damages. So, the 
inference of an intention to abandon the right of. appeal, is 
repelled. In this connection, the “ affidavit of merits,” which 
is fall, though not absolutely necessary, (as an appeal was 
prayed) is relevant, and has a coavineing effeet. 

The question then, is, does the Rail Road Company acquit 
itself of laches, by the matter set out in the petition and affi- 
davit of Mr. Fisher? In other words, does Mr. Fisher; who 
isthe president of the company, and had notice of a claim, 
which he believed not to be well founded, and was fit to be 
controverted by the company, acquit himself of-laches, by the 
fact, that he gave positive instructions to Millinder, the station 
agent, to attend the trial before the justice and take an ap- 
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peal, on behalf of the company, if jedgment should be ren- 
dered against it? 

The petition sets forth the fact, that Millinder had the rep- 
utation “of being a faithful and diligent agent,” and this 
Court is of opinion that Mr. Fisher was well warranted, in 
taking it for granted, that Millinder was aware of the faet, 
that it was necessary in all appeals to give security, and, con- 
- sequently, he was not guilty of laches in omitting to tell Mil- 
linder, m-so many words, that he must provide security for 
the company, in case he had to take an appeal. 

The fact, that Millinder, being an officer of the conrpany, 
had imbibed the impression, that the North Oarolina Reid 
Read Company was an institution of such importance, that it 
was not required to give security for an appeal like an ordi- 
nary individual, was a matter, which ‘president Fisher, in the 
exercise of ordinary diligence, could net be expected to have 
anticipated. 

The objection that ignorance of the law is no excuse, how- 
ever applicable it may be in reference to Millinder, tends to 
relieve Mr. Fisher trom the charge of laches. For it is based 
on the presumption that every one knows the law, and, firere- 
fore, he was justified in presuming that Millinder knew that 
it was*neecessary for the company to give security ; and as the 
law allows ten days to give security, he was also justified in 
presuming, that if Millinder found any difficulty-in procuring 
security, ‘he would be duly notified of the fact. 

» As there was a bona fide intention to appeal, and no laches: 
on the part of the president, the company should not, under 
the circumstances, be deprived of the right. There is ‘error. 
Judgment, dismissing the petition, reversed. Thisopinion will 
be’ certified, to the end, that the case may be transferred te 
the trial docket. 


Pzr Corum, Bi Bei 
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JOHN H. DRAKE v. ABSOLOM B. BAINS. 


Upon a qnestion of warranty or no warranty, it was Held to be error in» 
Judge to charge, that the fact that the alleged warrantor was acting in the 
capacity of an executor, was not a matter for the consideration of the jury. 


This was an AcTION on THE cask, tried at Johnston Saperior 
Court, Fall Term, 1860, Heats, J., presiding, and in which 
plaintiff declared in deeeit and false warranty, on the sale- 
of a slave by defendant to plaintif% 

One Drake testified, that prior to the institution of this 
suit, he was ata public place, at which plaintiff and defen- 
dant were both present ; that speaking. of. the alleged sale, 
plaintiff said to defendant, “Bains, you know you warranted 
that sive to me”; to.which defendant replied, “what if I did,” 
or, “if I did, it makes no difference, as my lawyer tells me 
an executor cannot warrant a slave.” 

Another witness.swore, that on another occasion, he heard 
plaintiff say to defendant, “ you have acknowledged te me 
that yon warranted Jack to be sound,” or, “that youtold me 
he was.sound,” und defendant replied, “yes, I have always 
admitted that.” 

The slave, Jack, was proved ta have been in the possession of 
defendant for sume time prior to September, 1856, at which 
time he passed into, plaintiff's possession. 

One Thorn swore, he heard Drake tell the defendant, on the 
day of thesale, that he would take Jack, at $900, and. his 
wife and children at $1,900; to which proposition, defendant 
assented. Drake said, “iam in a harry, 1 cannot settle now, 
we can do that at any time.” Drake then turned tothe slave, 
in defendant's presence, and said, “get your things, your wife, 
&o., and go to my house;” he heard nothing said of any 
warranty. 

One Harrison swore, that he was called upon on the day of 
the sale, to value the slave, and that he valued him at $900. 

One Strickland swore, that he was present on the day of 
the sale aud heard plaintiff tell defendant he would take 
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Jack at the valuation, $900. He heard nothing said about 
warranting his soundness. 

Defendant. further proved, that at the time of the alleged 
sale, he acted as the executor of one Sherrod ; that it was his 
duty, and that of a co-executor, who qualified to Sherrod’s 
will, to sell the slave after the expiration of a  life-estate » 
which had just expired, after an existence of seven or more. 
years, and that this co-executor was present at the time of 
the alleged sale; there was no evidence that it was made 
known to the.plaintiff that defendant was acting as executor. 

There was much testimony tending to prove the slave, un- 
sound at the time of the sale. 

The Judge charged the jury, among other things, that “if 
there was no sale, or if there was a sale and no warranty of 
soundness, then their verdict must be for defendant, and in 
this connection, and under the circumstances, they need pay 
no attention to the fact that the defendant was acting as 
executor.” Defendant accepted. 

There was a verdict for plaintiff. Judgment. Appeal by 
defendant. ' . 


Miller, Moore, A. M. Lewis and Rogers, for plaintiff. 
Dortch and Strong, tor detendant. 


Pearson; ©. J. The evidence in support of the allegation, 
that the defendant, at the time of the sale, aul asa part of tt, 
warranted the slave to be seund, (fer, if made afterwards, it 
was nudum paetum) was very slight. Two witwesses, who 
were present at the time of the sale, say “they heard nothing 
said about a warranty,” and one of the two witnesses, who 
depose to the conversations which are relied on as furnish- 
ing an.inferenee that there was a warranty, recites the words 
in the alternative, and in one aspect, they do not furnish any 
evidence of a warranty, i. e., “ you have always acknowledg- 
ed to me, that ‘you warranted Jack to be sound,” or, “that-you 
told me he was sound.” ’ 

This evidence is referred to, for the purpose of showing, 
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that in respect to the question, did the defendant, at the time 
of the sale, warrant the slave to be sound, it was of the 
highest importance that no room should be given for misap 
prehension on the part of the jury. 

This Court is of opinion that the defendant has good ground 
of complaint against that part of his Honor’s charge, in which 
he says, “and in this connection, and under the circumstances, 
they need pay no attention to the fact that the defendant was 
acting as executor.” We confess we are unable to apprehend 
the idea his Honor meant to convey by these words. An ex- 
ecutor may bind himself’ individually, by a warranty of sound- 
ness in selling a slave of the estate; there is no doubt of that; 
and it only required direct words to express it. “In this con- 
nection,” that is, in reference to the allegation of a warranty, 
‘and under the circumstances”—What circumstances? All 
the circumstances attending the dealing? if so, in the opinion 
of this Court, it was very needful that the jury, in passing on 
the question of warranty or no warranty, should take into con- 
sideration the fact that the defendant was.acting as executor, 
for it Was a circumstance having an important bearing on the 
question. One circumstance was that the warranty was not 
proved by direct testimony, and was left as a mere matter of 
inference, to be drawn from a recital of conversations, in res- 
pect to which (however truthful the witnesses might be) there 
was danger of misapprehension. Another was, that the price 
of the slave-+had been fixed by a previous valuation, and there 
was no enhancement of the price, by reason of the supposed 
warranty. Another was, that the co-executor of the defendant, 
was not required to join in the warranty. “Under the circum- 
stances,” therefore, it was a matter for the most serious con- 
sideration of the jury, why should the defendant have volun- 
teered to wake himself personally liable by stting* ie 
as apart of the trade. There is error. 


Per Ouiiens ‘Judgment reversed. 
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D. F. THOMPSON v. JOHN ANDREWS. 


Where the plaintiff delivered a quantity of wheat to the defendant, with 
an injunction to keep it until called for, to which he assented, it was Held 
~in an action of trover, brought to recover its value, that it was a valid de- 
fense for the-defendant to show that the title to the wheat was in a third 
person, to whom he had delivered it before the plaintiff’s demand and suit. 


Tus was an action of TKovER, tried before Dick, J., at a 
Special Term, June, 1860, of Orange Superior Court. 

The facts, material in this case, are as follows: The action 
was brought to recover the value of forty-two bushels of wheat. 
The plaintiff intreduced a witness, one Wright, who testified 
that in the year 1854, he was told by the plaintiff to take his 
(plaintiff’s) thresher and go and thresh ont one Pickard’s 
wheat; that he went and threshed out the wheat on Pickard’s 
land, and on the following day, in obedience to the plaintiff’s 
instructions, he carried the wheat to defendant's mill and told 
him to keep it until plaintiff called for it; to which the de- 
fendant assented. 

The defendant.then offered a wituess to prove that Pickard 
was the owner of the wheat in question, and that it had been 
ground into flour, by his order, and taken from the mill by 
him, and that this occurred before any demand was made by 
the plaintiff on the defendant for the same. The plaintiff ob- 
jected to this evidence, upon the ground, that the defendant 
having accepted the wheat as a bailment from the plaintiff, was 
estopped to deny the plaintiff’s title to it. His Honor being 
of opinion with the plaintiff, rejected the evidence. Defend- 
ant excepted. 

The defendant denied the contract of bailment with the 
plaintiff as sworn to by Wright, and offered to show that the 
title was in Pickard, as evidence, from. which the jury might 
determine with whom the contract of bailment had been made 
by defendant. His Honor ruled out the evidence, upon the 
ground, that evidence of the title could furnish no aid to the 
jury upon the question of bailment. Defendant excepted. 

Verdict for plaintiff. Judgment. Appeal by defendant. 





IN .THE) SUPREME: COURT. 
Thompson v. Andrews. 








Graham, for the plaintiff. 
Phillips, for the defendant. 


Bartz, J. We are clearly of opinion that-his Honor erred 
in rejecting the testimony which was offered on the trial, to 
show that Pickard, and not the plaintiff, was the owner of 
the wheat in controversy, and that he had demanded and re- 
ceived it from the defendant before the plaintiff’s demand 
and suit. If Pickard were the real owner of the article, could 
the plaintiff’s act of bailing it to the defendant, prevent Pick- 
ard from claiming it and recovering its value, if it were with- 
held from him by the defendant? Surely not. No man can 
be thus deprived of the right of demanding his property from 
any person who has possession of it and retains it against his 
will. The refusal of the possessor to deliver it npon sucha 
demand, would be evidence of a conversion, for which, if un- 
explained, the owner would be entitled to recover the full 
value of his property. If then, the possessor cannot, upon the 
ground of his being the bailee of another person, resist the 
claim of the true owner, his surrender of the article to the 
owner must necessarily be a defense against the action 
of the bailor, founded upon the charge of a conversion of the 
property. It may be that the bailor might recover something 
in an action of assumpsit for the breach of the contract of 
bailment, but the law cannot be so hard as to render the. 
bailee liable for the full value of the article, both to the own- 
er and bailor, upon the ground of a conversion as to both. 
The true doctrine on the subject is announced in the case of 
Pitt v. Albritton, 12 Ire. 74, and is in accordance with the 
view which we have taken of the present case.. 

There are, indeed, some cases, in which the true owner is 
not known, and where there is no probability of his appear 
ing and making claim, where the courts would sustain the 
action of trover in favor of a bailor against a wrongfully re- 
cusant bailee ; see Armory v. Delamere, 1 Stra. 505 ; Craig 

v. Miller, 12 i. 375. In such cases, to allow the jus tertis 
to be set up as a defense to the action of the bailor, would 
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enable the bailee to keep the property without accounting for 
its valae to any body, and thus te be rewarded for his breach 
of faith. But the rule of law must necessarily be different 

where the owner comes forward and demands the article, and 
is ready to prove a title which cannot be gainsaid or resisted. 
Such was the present case, and the Jndge ought to have per- 
mitted the defendant to show, if he could, that he had delivered - 
the article to the true owner, and mee santin had not con- 
verted it as agaiust his bailor. 


Pgr Curiam, _ Judgment reversed, and a venire de novo, 








WILLIAM H. HUGHES v. JOHN B. DEBNAM. 


Where the charge of a Judge is in favor of a party, such party cannot make 
it a ground of objection. 

Where there is doubt, whether or not a subscribing witness to an instrument’ 
signed it before the donor, it was Meld that in the absence of proof to the 
contrary, the presumption is, that the donor signed it first. 

Slight and immaterial mistakes in the registration of a deed of gift, will not 
avoid it. 

A square piece of paper affixed with » wafer to an instrument; opposite to 
the name of the donor, in the place where the seal is usually placed, will, 

-in the absence of proof that the donor intended otherwise, be valid as a 
seal. 

Where, in an action brought to recover the value of certain slaves, the plain- 
tiff sought to set aside a conveyance of them to a daughter, and offered 
‘evidence to show that the donor had grand-children, who were poor and 
in neéd of her bounty, it was Held vompetent for the defendant to intro- 
duce in evidence, in order to rebut this testimony, a conveyance by the 
_donor of other psoperty to these grand-children. 

The 16th section of the 37th chapter of the Revised Code, makes a certified 
copy of a registered deed competent evidence. 

it is sufficient if a subscribing witness, at the execution of the instrument, 
had mind enough to understand the obligation of an oath, and to prove the 
capacity of the denor and his execution of the deed. 
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Tuts was an action of rrover for the value of certain slaves, 
tried before Saunpers, J., at Fall Term, 1860, of Granville 
Superior Court. 

The plaintiff offered evidence, tending to show, that the 
slaves in controversy, were the property of his intestate, Lucy 
Coghill, and were in her possession at the time of her death, 
and that the defendant converted the same after her death, 
and that they were of a certain value. 

Defendant claimed the slaves under.a gift from the intes- 
tate, Lucy Coghill, to his wife, who was the daughter of intes- 
tate, and in support of his claim, offered a writing, dated the 
25th of February, 1850, purporting to convey the slaves for, 
love and affection to plff’s wife, and to have been éxecuted by 
intestate and attested by one William J. Andrews. To prove 
the said writing, defendant called one Kittle, who testified 
that the signature, purporting to be Lucy Coghill’s, was gen- 
nine, and that William J. Andrews was dead, and that the 
signature, purporting to be his, was genuine. There was up- 
onthe paper-writing, just under the name of. the attesting 
witness, Andrews, an appearance that something had been 
written and cut off. The witness, Kittle, on his examination 
by defendant, stated that the remains of what had been cut 
off, were, in his opinion, the top of the letters of the name of 
Lucy Coghill, the donor, and defendant’s counsel insisted that 
such was the fact. Plaintift insisted that, if. that was true,.it 
was a spoliation and avoided the instrument, unless the de- 
fendant could explain it away. Defendant’s counsel insisted 
for explanation, that supposing it to be so, the’ name was put 
tliere by mistake and cut off before the execution of the pa- 
per. 

The Judge charged the jury that it was allsupposition, and 
that there was no evidence that any name ever had been there 
or ever had been cut off, except what had appeared from the 
face of the paper itself, but, that if the jury should believe, 
from their inspection of the paper, that there had been aname 
to the paper, put there as a witness, and that it had been cut 
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Plantiff contended that Andrews’ name was the first under 
the attesting clause, and that some other name was put under 
his, and that the presumption was that the lower name was 
last in order of time, and that if that name was Lucy Coghill, 
as insisted on by defendant, then, the presumption was, that 
Andrews attested before Lucy Coghill executed it, and. that 
that was not a sufficient attestation, and asked his Honor so 
to instruct the jury, which he declined todo. PI’ff. excepted. 

When this paper-writing was offered, plaintiff objected, 
that it had not been registered. Defendant introduced the 
public register and his book, from which it appeared that,the 
writing had been correctly eopied upon the book, exeept that 
the word “said,” preceding the word “ property,” was not 
upon the book and was in the writing, and except that at the 
end of Lucy Coghill’s name on the book, there was written 
the word “ seal” with a scrawl around it. The writing, when 
offered, had not the word “seal” and the scrawl, but in its 
place had a piece of paper about three quarters of an inch 
square pasted on with a wafer. His Honor admitted.the 
writing in evidence. Plaintiff farther.contended, that the 
sqnare piece of paper and wafer was not itself a seal, and 
asked his Honor so to charge, which he refused to do. But 
charged the jury, that the square piece of paper and wafer 
was itself a seal, if they believed it had been so intended by 
the donor. Plaintiff excepted. 

Defendant asked the witness, Kittle, if Lucy Coghill was 
not much attached to defendant’s wife. He answered, yes, 
Plaintiff then asked, if she had not other children and grand- 
children, to whom she was equally attached, some of whem, 
especially her McCraw grand-children, were poor, and wheth- 
er the defendant was in easy circumstances. To both of these 
questions he answered, yes. Defendant then offered in evi- 
prensa from the register’s book of a deed of gift of 
othe by Lucy Coghill, to certain of her McCraw 
— Plaintiff object- 
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ed to this evidence upon two grounds: 1st. That the origin- 
al would not be evidence, and 2nd, even if the original would - 
be; a copy was not. -His Honor admitted the evidence. Plain- 
excepted. 

-» The plaintiff offered evidence, tending to show, that the at- 
testing witness, Andrews, was before, and at the time of the 
attestation, of insane mind. And asked his Honor to instruct 
the jury, that if he was insane at the time of attestation, then 
he had not attesting capacity and was not a competent attest- 
ing witness ; and further, that if the jury believed, from the 
évidence, that the mind of Andrews, at the time he subserib- « 
ed the paper-writing, was diseased and unsound, then he was 
incompetent as a subscribing witness, and the paper-writing 
was vdid, even though he might have understood the obliga- 
tion of an oath, and been able, if then examined as a wit- 
ness, to tell that Lucy Coghill signed the paper-writing and 
he subscribed it as a witness; and still further, that if he was 
insane, he had not /egal capacity to attest the paper-writing, 
no matter what else he could or could not do. His Honor 
refused the instructions, and charged the jury as follows: 
“The act of Assembly requires a gift of slaves to be in writing, 
signed by the donor, and subscribed by a credible witness.— 
That if the witness had capacity to understand the obligation 
of an oath, so as to be capable of proving the execution of 
the instrument and the capacity of the donor, he would be a 
competent witness. But if the jury should believe the mind 
of the witness to have been so far affected at the time, as to 
have rendered him incapable. of understanding the obligation 
of an oath, then he was not a competent witness, and they 
should find against the deed. Plaintiff excepted. 

Verdict and judgment for defendant. Plaintiff appealed. 


Gilliam, Lanier and Reade, for the plaintiff. 
Miller, Graham and Eaton, for the defendant. 


Barruz, J. It is a mattervof regret with us, that we have 
not been favored with an argument for the plaintiff, for by 
the aid of such an argument we might have been ena- 
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bled to perceive more force in his exceptions, than we have 
ourselves as yet discovered. The errors assigned in the bill 

of exceptions, have all been considered by us, and in not one 
of them do we find’anything of whieh the plaintif? sr ‘tny 
just cause of complaint. 

The exception, founded upon the supposition’ that there 
were two subscribing witnesses to the alleged ‘deed ’ of gift, 
and that the name of one of them had been cut off by' the 
defendant, cannot be made a’ ground of objection, because, 
upon it, the charge of his Honor was in favor of the plaintiff. 
The other objection, urged in connection with ‘the’ firsty that 
from the inspection of the instrument, it is to be prestmed 
that the name of the subscribing witness, Andtews; was «put 
there before the execution by the donor, is equally unavailing 
to the plaintiff; because, the presumption was just the’ re- 
verse, to wit, that in the absence of proof to the contrary, all 
things connected with the execution and’ attestation’ “were 
rightly done. Omnia presumuntur rite este acta. ; 

The exception that the deed was not registered because 
there were some mistakes in the registration, is completely 
met and answered by the case of Van Pelt'v. Piigh,t Dev. 
and Bat. 210, where it was held that slight and immaterial 
mistakes in the recording of a grant, will not avoid it. Here, 
the mistakes were both slight and immaterial, and we know 
of no difference of principle in this respect between the re- 
cording of a grant, and the registering of a deed of gift. 

The objection to the piece of square paper, and wafer be- 
ing taken as seal, has no foundation whatever. It is certainly 
as much a seal, when intended by the party as such, as a 
scrawl, with the word “seal” written in it, can be; and there 
was no evidence that it was not put theré as the seal of the 
donor, when she signed the instrument. In the registration 
of the instrument, the register could do no more than. make a 
symbolical seal to stand as a copy of the actual seal annexed 
to the original deed. 

The original deéd of gift; from the donor to some! of her 
grand-children, would have been’ competent as evidence in 
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reply to the proof offered by the plaintiff, that they were poor 
and needed the aid of their grand-mother’s bounty. In War- 
ven v. Wade, 7 Jones’ Rep. 494, similar evidence was held to 
be admissible to repel an inference songht to be raised, that 
the deceased, whose will was offered for probate, had been in- 
duced to execute the script, by the exercise of undue influ- 
ence over him, because he had given his property away from 

* the person for whom he was under a primary duty to pro 
vide, As the original deed would-have been competent, the 
37th ch. and 16th sec. of the Rev. Code, makes a duly certi- 
fied copy from the register’s books, also competent as evi- 
dence. 

As to the exception, in relation to the insanity of the sub- 
scribing witness at the time of the execution of the instru- 
ment, we hold that the charge of his Honor, was substantially 
correct. If the witness had, at that time, mind enongh to un- 
derstand the obligation of an oath, and to be able to prove 
the capacity of the donor, and her execution of the deed, it 
was all that the law required ; see 1 Green. on Ev., sec. 365 ; 
Archbolds Orim. Pl., 135. 

There is no error. 


Per Curiam, Judgment affirmed. 








STATE v. MOSES SMITH. 


The maxim of law “ falsum in uno, falsum in omnibus” does not prevail in 
courts of law, the fact of the witness’ having sworn falsely as to one mat- 
ter, going to the credibility and not to the competency of his testimony as 
to other matters. ' 


Tus was an indictment for murper, tried before SaunpErs, 
J., at the last Fall Term of Forsyth Superior Court. - 
It appeared upon the trial, that the prisoner and deceased” 
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had been quarrellipg during the morning of the day on which 
the fatal blow was given. A witness, one Martin, was intro- 
duced as a witness for the State, who testified as to facts oc- 
curring between the prisoner and deceased in the morning, when 
he, witness, left; he further swore, that he returned inthe eve- 
ning, just before the commission of the homicide, and that he 
witnessed it. Evidence was offered by prisoner, tending to 
show, that the witness swore falsely as to his witnessing the 
homicide. The counsel, for the prisoner, asked the Court to 
instruct the jury, that if they should believe that the witness 
had sworn corruptly falsely as to his presence, they shonld 
reject his testimony altogether. 

The Court charged the jury, that having heard the whole 
of the witness’ testimony, it was for them to decide as to the 
eredit they would give him. Should they be satisfied that he 
had not been present, and had sworn corruptly falsely in that 


particular, they would have to decide whether they eould 
confide in any thing he had sworn to. Defendaat excepted. 
Verdict, guilty. Judgment. Appeal by defendant. 


Attorney General and W. L. Scott, for the State. 
McLean and Starbuck, fer the defendant. 


Pearsox, C. J. The charge of his Honor in the Court be- 
low, is in strict aecordance with the principles announced in 
State v. Williams, 2 Jones, 257. 

Upon the re-examination of the subject, which was elicited 
by the discussion of the case, now under consideration, we are 
entirely satisfied that the conclusions there arrived at, are ful- 
ly sustained by authority, analogy and principle. 

The maxim “ Salewm in uno,” &c., which obtains in the 
civil law, and which is acted upon by the ecclesiastical courts 
and the courts of admiralty and the courts of equity, which 
are fixed tribunals for the decision of questions of fact, a8 well 
a6 questions of law, has not been adopted in the common law 
courts, where all issnes of fact are tried by a jury, and where 
a plain line of demareation is kept up between matter which 
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affects the competency, and that which affects the eredibili- 
ty of witnesses. It.is the exclusive province of the jury to 
pass on the eredit of a witness. So, if he hag made a differ- 
ent statement when not on oath,.and when on eath, or if he 
is contradicted by other witnesses on the same trial, or if he 
admits that he has committed murder or burglary or larceny, 
as when an aceomplice is examined, the principle is the same; 
such matter goes to his credit and not to his competency ; his 
testimony ‘is, therefore, to be weighed by the jury, and they 
may convict upon it, provided it carries to their. minds full 
and entire conviction of its truth. 

The subject is so fully discussed in the case referred to, as 
to-make it unnecessary to enter upon it again; we are con- 
vinced that such is the rule of law. 

There is no. error. This opinioa wilk be certified, to the 
end, that the Superior Court may proceed to judgment ac- 
cordingly. 


Per Curiam, Judgment affirmed. 








JOHN F. RODMAN v. D. A. DAVIS 
A suit at law, cannot be removed into this Court by consent. 


Tus was a petition for a cerriorart, heard before Dior, J., 
at Fall Term, 1860;.0f Rowan Superior Court. 

Upon the hearing of the petition, answer and affida niacin $e 
Honor dismissed the petition. It was agreed that the 
tiff should have until, January Ist, 1861, to file. avin = 
Both,the eounsel for plaintiff and. selena ate to t 
fer the case to the Supreme Court, upon the facts as conts 
in the petition and answer. 

In the view of this case, taken by the Court, it is abut 
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unnecessary to set out the contents of the petition and. &- 
swer. Gi) WY Seae aia él 
Miller end Kittrell, for the plaintiff. | 
Blackmer, for the defendant. 


‘Manty, J. This case seems to have been brought into this 
Conrt, under a double misapprehension : first, as to the anale- 
gy between it and a case in equity, and secondly, as to the 
rule in equity, for removing cases to this Court. 

The case, after judgment below, has been sent here dy con- 
sent. This cannot be done. If it were a case in equity, a re- 
moval by consent, after a decree below, for the purpose of re- 
vising that decree, would be inadmissible. An appeal is the 
remedy. 

Our jurisdiction in law cases, is entirely appellate, and: with 
respect to a ease like the one before us, the propriety of the 
judgment in the Superior Court, would be tested by a consid- 
eration of the evidence before that Court alone. We have no 
means of knowing what that evidence was. No case is sent 
up by the Court, and inasmuch as it was consented that pe- 
titioner might file affidavits, until the first of January, 1861, 
we are unable to say which affidavits were filed before, and 
which after the judgment below. But independently of this 
difficulty, we consider the mode itself, by which the case has 
been brought into the Court irregular, and this forbids our 
taking jurisdiction of it. A case at law, cannot be sent here 
by consent, before judgment, nor after judgment, 

In the latter case (after judgment) it is brought mp by ap 
peal, or by procedings in the nature of an appeal. e stat- 
ute, giving law jurisdiction to this Court, Rev., Code, ch. 33, 
sec. 6, uses the language, “all questions of law brought before 
it by appeal or otherwise from the superior court.” . The word, 
otherwise, in this connection, has been practically held to mean 
nothing more than proceedings 3 in tee: wature of an hom tt 
such as a i vaenpoen 
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No instance is known, as I am informed, of a-case bomghe 
here in any other way. 

To hold that questions could be brought up by the consent 
of parties, irrespective of the co-operation of the court, would 
de totally inconsistent with its dignity, and with the true, or- 
derly and congruous character of its records. 

Another difficulty in the course pursued in this case, is that 
the jndgment of the Superior Court is not vacated, and but 
for a faithful adherence to some understanding of the par- 
ties, to the contrary, the case might be finally disposed of 
while we are considering i in this Court the questions of law 
said to be involved in it. 

We are of opinion the case should be dismissed from this 
Court, and this opinion certified to the Superior Oourt of Row- 
wan, that it may proceed according to law. 


Par Contam, Petition dismissed. 








STATE v. WILLIAM HARRIS. 


Where, upon the arraignment ef one for murder, it was suggested that the 
accused was a deaf mute and was incapable of understanding the nature of 
@ trial, and its incidents and his rights under it, it was Held proper fora 
jury to be empannelled to try the truth of these suggestions, and on such 
jary’s responding in the affirmative of these suggestions, for the Court to 
Gecline potting the prisoner on his trial. 


Tus. was. a preliminary obec t+) Cline atti 
before Bamzy, J., at the Spring Term, 1860, of Granville Su- 
perior Court. . 
‘The defendant was indicted. for the murder of one Richard 
Fowler, and upon his arraignment, it was suggested that the. 
prisoner was mute by the visitation of God, having been deaf 
aad dumb from his birth. This fact was admitted. by. the’ 
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counsel for the State, who moved the Court to direct the dlérk 
to enter his plea of “not guilty,” and that the trial’ should 
proceed on that issue. The defewdant’s counsef ‘then’ ‘object- 
ed, that he was not able to plead to the indictment and’ was 
insane, and on argument, the Court refused the motion of the 
solicitor for the State, and ordered that'a jury’ enquire’ 
lst. Whether the prisoner, William Harris, is able to” plead 
to the indictment preferred against him. 2ndly. Whether 
the said prisoner, William Harris, is now sane or not. “On 
the trial of the issues, directed to be submitted to the jary in 
this case, the prosecution called sundry witnesses, who testi- 
fied, in snbstamce, that the prisoner had been a deaf mute 
from his infancy; that he was then between fifty and sixty 
years of age, and had a comfortable estate, which hadalways 
been under the management of a guardian. That when'the 
prisoner was about fourteen years of age, his mother, with 
whom he lived, intermarried with one Moody Fowler, by 
whom she had a family of children, among whom was Rich- 
ard Fowler, the deceased ; that the prisoner continued to re- 
side at the house-of his step-father after he arrived at the age of 
majority, and the guardian of his estate paid for his board ; that 
Richard Fowler, his half brother, was an inmate of the same 
house, and at the time of the homicide, and for some years be- 
fore, was a married nran, and his wife, after the death of his 
mother, some ten years since, had been the housekeeper of 
the family ; that some’ three or four years before the ‘homi- 
cide, prisoner ceased to lodge in the house of Moody Fowler, and 
of his own accord, first took lodging in a neighboring barn, 
then in a shelter, which he erected by the side of log, and 
afterwards, about two years before the homicide, he construct- 
eda small hut about the fourth of a mile distant from the 
honse of Moody Fowler, in which he lodged until brought to 
prison for the alleged murder; that these lodgings were all’ 
vory: rude: and’ uncomfortable, ‘snd especially, ‘the ’first two 
had ‘exposed him to severe saffering from cold ; that during 
allthis time, he continued to get his food at the house of'said’ 
Fowler; and’ either ate it there-or carried it with him’to’ his” 
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lodgings; that he was not required to. work, but sometimes 
had worked on the farm and did his work intelligently; that 
he spent much of his time in fishing, both with hooks and 
traps, the latter of which he constructed and placed in the 
water himself, and in hunting witha gun; that he could stock 
gans skillfully, and did work of that kind for himself and sey- 
eral neighbors, from whom he received compensation in 
money, and varied his charges according to his epinion of 
their ability to pay ; that he had also made intelligent and 
useful suggestions to mill-wrights when engaged in the me- 
ehanical work of their trade, and one of these, a witness, tes- 
tified that, in his opinion, if the prisoner had been educated, 
he would have made one of the first mechanics inthe country. 
These witnesses all testified that they considered him a sensi- | 
ble person ; that, in their opinion, he knew right from wrong, 
and that it.was a crime to take the life of another person.— 
His step-father, Moody Fowler, testified that himself and oth- 
ers had learned to communicate with the prisoner by means 
ef signs; that prisoner knew it was wrong to take life, and 
that witness, himself, had signified it to him very often before 
the homieide,. and that. the prisoner had a sign to indicate 
putting.to death by hanging, which he often signified would 
be ‘inflicted on a person who should kill another. .He-also, 
stated, that he was aman of violent. temper, and generally 
carried, his gun, even: when he came from his. hut to the house 
for his food, and some four or five weeks. before he had at- 
tempted or offered to shoot the deceased in the dining room, 
of his house, when the witness interposed and prevented him.. 
Charity, Eowler, the-widow of the-deceased, stated that on the 
evening of the homicide, her husband with.a friend had taken, 
supper inthe dining. room and walkediato another apartment. 
of the honse, leaving her at the table ; that the prisoner soom 
afterwards came in with his gan, seeming: to be very angry ;, 
that he sat down and declared to her,.by. assign, that he would 
shoot. deceased ; that she remonstrated with him, that he must 
not, but he persisted in his declaration. She. then called to 
her husband, in the other room, and told him not to. come 
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in there, that the prisoner said he would shoot him ; that the 
deceased enquired what she said, and she repeated. her lan- 
guage, as he walked into the dining room, whem the prisoner 
tired and the deceased fell and died immediately ; that pri- 
soner went off then to his hut and did not come to the house 
in all the next day for his food, whieh he never failed to do 
before; that on the day following he eame, when he was ar+ 
rested, ‘deptived of his gun and carrie@ to prison. 

These witnesses also, severally, testified that they believed 
the prisoner knew that he was then in Court, because of hav- 
ing killed Richard Fowler. When asked, whether they be- 
lieved he could be made to understand the contents of the 
bill of indictment, some of them answered that they believed 
he could, bat no. one professed to. able te communieate them 
to him; others doubted as to his ability to understand this, and 
none of them supposed that it could be communicated to him 
that he had the rights of challenge allowed by law, and that 
he could be made to comprehend the testimony of the wit- 
nesses and cross-examine or contradict them. 

The prisoner’s counsel also: called several. witnesses, who. 
testified that the prisoner had never been educated in any 
school for deaf mutes-—seemedte have no idea of responsibili- 
ty to the Supreme Being—never was known to attend church 
or to have any sense of religious duty—spent the sabbath fre- 
quently in fishing and hunting, and had no idea of moral-re- 
sponsibility. The witnesses, with. the exception of two, stated 
that they believed that he knew right from wrong, and that 
it was wrong to kill the deceased. They did:not believe that 
he could be made to understand the contents of the indletment, 
or why he was bronght into Court. 

Mr. Cooke, the Principal of the Asylnm for the deaf and 
dumb in this State, was. examined, and said that he had.en- 
deavored to egmmuniecate with the prisoner by natural signs, 
and found him capable of narrating occurrences which:he had 

, but could not’ discover ‘that he had any idea of 
moral of responsibility ; that, in his opinion, he could. 
not be made to comprehend the indictment, or his. xights of 
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challenge, or cross-examination} that deaf mutes were very 
rarely idiotic, and he believed the prisoner had the capacity 
of ordinary uneducated deaf mutes. 

The counsel for the State, moved his Honor to instruct the 
jary: ist. That if, in their belief, at the time of the homicide, 
the prisoner knew right from wrong, and that it was wrong 
to take the life of the deceased, that they should find both 
issnes against him. 2dly. That if at this time they believed 
the prisoner knewright from wrong, and it was wrong to take 
the life of the deceased, they should find both issues against 
him. 

The prisoner’s counsel moved the Court to charge the jury, 
that if they believed from the evidence, thaf the prisoner is 
now of unsound mind, so that he cannot understand the 
charge against him in the indictment, and cannot understand, 
or be made to understand, the nature and purpose of the trial 
and of his rights therein, they should find the issues in his 
favor. 

The Court refused the instructions prayed by the State, and 
gave those prayed by tle prisoner’s counsel. The solicitor 
excepted. And the jury, under the instructions aforesaid, 
found both issues in favor of the defendant. 

Whereupon the Court reciting, that it appeared to him, 
that the said Harris was incapable of being brought to trial, 
ordered that this finding of the jury should be certified to the 
County Court of Granville, to the end, that provision should 
be made for his safekeeping in the asylum for the insane, or 
otherwise according to law. From this order, the solicitor 


appealed. 


Attorney General, with whom was Graham, for the State. 
Miller and Beads, for the defendant. — 


Barrix, J. The proceedings in this case are a novelty in 
the administration or criminal justice ‘in this State, and 
forthe light whieh is thrown upon them by some recstit 
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cisions in that country from which our common law is derived, 
we might find a difficulty in dealing with them. 

In v. Dyson, whieh is reported in 2 Lewin’s Or. Cas. 64, 
and MET iat’ sete te on Pritchard, 32. Eng. 0. L. Rep. 
518, the prisoner was indicted for the murder of her bastard 
child, by cutting off its head. She stood mute; and a jury 
was empannelled, to try whether she did so by malice or by 
the visitation of God ; and evidence having been given of her 
always having been deaf and dumb, the jury found that she 
stood mute by the visitation of God. 

The learned Judge then examined a witness on oath, who 
swore that he was acquainted with her, and that she could be 
made to understand some things by signs, and could give her 
answers in the same way. The witness was then sworn as fol- 
lows: “ You swear, that you will well and truly interpret, and 
make known to the prisoner at the bar, by such signs, ways 
and methods, as shall be best known to you, the indictment 
wherewith she stands charged; and also, all such matters and 
things as the Court shall require to be made known to her; and 
algo, well and truly to interpret to the Court, the plea of the 
said prisoner, to the indictment, and all answers of the said 
prisoner to the said matters and things so required to be made: 
known to her, according to the best of your skill and under- 
standing.. So help you God.” 

The witness then explained to her, by signs, what she was 
charged with, and she made signs, which obviously imported 
a denial, and which he explained to be so. This being done, 
the Judge directed a plea of “not guilty” to be recorded.— 
The witness was then called upon to.explain to her, that she: 
was to be tried by a jury, and that she might object to sach 
as she pleased ; but, he and another witness stated, that it was 
impossible to make her understand a matter of that nature ; 
though, upon common subjects.of daily occurrence, which 
she had been in the habit of seeing, she was sufficiently in- 

telligent. One ofthe. witnesses.hed instructed her in the 
i poner appre so. far advanced as to put: 

ords together, and the witness swore, that, thongh she was. 
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them incapable of understanding the nature of the proceed: 
ings against her, and making her defense, yet he had no doubt 
that with time and pains, she might be taught to do so by the 
means used for the instruction of the deaf and dumb. 

The Judge (Mr. Justice J. Parke) then directed the jury to 
be empannelled and sworn, to try whether she was sane or 
not; whereupon, the same witnesses were sworn and examin* 
ed, and proved her incapacity, at that time, to understand the 
mode of her triaf or to conduct her defense. 

The Judge, in charging the jury so empannelled, referred 
to Lord Hatx, who, in his Pleas of the Crown, Vol. 1st, page 
34, says, “If a man, in his sound memory, commits a capital 
offense, and, before his arraignment, he becomes absolutely 
mad, he ought not, by law, to be arraigned during such his 
phrensy, but be remitted to prison until that incapacity be re- 
moved. The reason is, because he cannot, advisedly, plead to 
the indictment. And if such person, after his plea and_be- 
fore his trial, become of nonsane memory, he shall not be 
tried; or if, after his trial, he become of nonsane memory, 
he shall not receive judgment; or, if after judgment, he be- 
come of nonsane memory, his execution shall be spared ; for, 
were he of sound memory, he might allege, somewhat, in stay 
of judgment or execution. But, because there may be great 
fraud in this matter, yet, if the crime be notorious, as treason 
or murder, the judge, before such respite of trial or jadgment, 
may do well to empannel a jury to enquire ex officio, touching 
such insanity, and whether it be real or counterfeit.” The 
Judge then told the jury, that if they were satisfied that the 


‘prisoner had not then, from the defect of her faculties, intel- 


ligence enough to understand the nature of the proceedings 
against her, they ought to find her “ not sane,” which they ac- 
cordingly did. His Lordship, thereupon, ordered her to be kept 
in strict custody, under the 39 and 40 Geo. 3, chap. 94, sec. 2, 
till his magesty’s pleasure should be known. 

A similar cause occured afterwards, before Baron ALpERsoN, 


(See Rex v: Pritchard, 7, Car. and Payne, 308, 32 Eng. ©. L. 


Rep. 617) when he'refered to Rew v. Dyson, and said’ the 
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course which Mr. Justice Parke had pursued, had ‘been’ ap- 
proved of by several of the Judges, and that he should follow 
it. He accordingly had a jury empannelled; and told them 
that there were three points to be enquired into. “ First, 
whether the prisoner is mute of malice or not; secondly, 
whether he can plead to the indictment or not ; thirdly, wheth- 
er he is of sufficient intellect to comprehend the course of the 
proceedings on the trial, so as to make a proper defense; to 
know that he may challenge any one of you to whom he may 
object, and to comprehend the details of the evidence, which, 
in a case of this nature, must constitute a minute investiga: 
tion. Upon this issue, therefore, if you think there is no 
certain mode of communicating the details of the trial to the 
prisoner so that he can clearly understand them, and be able, 
properly, to make his defense to the charge, you ought to find 
that he is not of sane mind. It is not enough that he may 
have a general capacity of communicating on ordinary mat- 
ters.” The jury returned a verdict that the prisoner was not 
capable of taking his trial. . 

We have stated these cases with more than usual particu- 
larity, because they set forth clearly, the true grounds upon 
which a deaf and dumb prisoner, whose faculties have not 
been improved by the arts of education, and who, im conse- 
sequence thereof, cannot be made to understand the nature 
and incidents of a trial, onght not to be compelled to go 
through, what must be te him, the sehseless forms of such a 
trial. Whether.arisidg from physical defect or mental disor- 
der, he mast, under such cireumstances, be deemed “ not 
sane,” and of course, according to the great authority of Lord 
Hatz, he ought not to be tried. The allowance to prisoners 
in this State the full benefit of counsel in every thing  con- 
nected with their trial, has not been deemed sufficient to change 
the law as to one mentally insane, and we think it cannothave 
that effect in a case, like the present, of a defect of the physi- 
cal faculties. The proceedings in the present case, in¢luding 
the instructions given to the jury by the presiding Judge, are 
substantially the same as those in the English cases to: which 
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we have referred, and we now declare our approbation of 
them. 

It will be borne in mind, however, that when a jury is em- 
pannelled in this State, in the case of a deaf and dumb priso- 
ner, there is no need of an issue to enquire, whether he stands 
mute of malice, because, even if he could speak, and yet stood 
mute designedly, the Court must order the plea of “not guilty” 
to be entered for him, as required by the Rev. Code, ch. 35, 
sec. 29. 

It must be certified to the Court below, that there is no er- 
ror in the record: 


Per Curran, Judgment affirmed. 








JOHN R. MYERS v. S. B. CHERRY. 


Where the question between the parties was, whether the plaintiff had agreed 
with a third party to take him for the performance of the contract sued 
on, instead of the defendant, and the tender of a sum of money by such 
third party, and its refusal and the concomitant expressions of the plaintiff, 
were relied on against him, it was Held that a receipt prepared by him 
and offered as the condition on which he would receive the money, was 
competent evidence. 


Tus was an action of assumpsrr, tried before Howarp, J., 
at the last Spring Term of Beaufort Superior Court. 

The action is brought against the defendant as surviving partner 
of the firm of Braswell & Cherry, and the plaintiffs declared, 
1st, wpon a special contract to pay plaintiffs for carrying the 
mail, as set forth in the evidence, from July 1st, 1856, to Oc- 
tober 1st, 1856, and also in the common counts for work and 
labor done. Braswell & Cherry obtained a contract from the 
general government to carry the mails from Washington to 
Wilson via Greenville, for the four years, commencing July 
1st, 1855, and ending July Ist, 1859, and they were, by terms 
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of the contract, to carry them from: Washington gape: coe 
by ‘steamboat. © 

Plaintiffs owned a steamboat ring) nttheeeialileepiint 
and they contracted with Braswell &- Cherry, to; catty the. 
mails, each way; six times a week forfour years, commencing» 
July ist, 1855, for the sum of $1250, to.be paid: quarterly. 
Plaintiffs complied with the contract up to: October Ist, 1856, 
and Braswell & Cherry paid up regularly each quarter for: 
the first four quarters, but refused to pay for the fifth. won 
well died in May, 1856. 

The defendant then introduced: J; J: B. Pender, whit teats. 
fied that om the Ist. of July, 1856, he bought of Cherry, sur- 
viving partner of Braswell & Cherry, all the horses, coaches,.. 
&e., belonging to the mail: line, from Washington to Wilson, 
and gave Cherry.a,bond; to- faithfully execute the contract 
with the general government; that he wrote to the plaintiffs 
stating the purchase,.and proposing to continue the contract ; 
that plaintiffs sent him word that they would be up and see 
‘him ; that’he wrote to the plaintiffs several letters and. receiv- 
ed answers, one of which letters, was as follows: 

“ GREENVILLE, July let, 1856: 

“ Mr. John Myers—Dear Sir: Yours of the .2nd instant, is: 
received';-in reply, I wish you to continue carrying the mails. 
as heretofore, until I see you, whieh will be soon-as I can get 
my business arranged: here, and. in the mean time, please. 
inform.me whether or not you wilt do so. Direct yours to 
this place.. — respectfully, 

Jos. do. Paper.” | 

The witness further pie that between the 8th and 15th 
of July, one of the plaintiffs, R: L. Myers, came to Tarboro’, 
the residence of the witness, and:submitted to him a contract, 
in writing, to carry the mail for the balance of the four years; 
that-he refused to bind himself for any particular time, but 
told Myers.to go on as they had. been doing;: that he seemed 
to get angry, and told him that he should go. to hia. 2 : 
City and oppose the-transfer of the contract ta him, Pender, 
and immediately left; that at the time of the payment for 

10 
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the quarter, he went to plaintiffs and offered to pay, but did 

not, because they would not give him a receipt.in his own 

name;/and insisted on his receiving a paper which he did not 
like... The plaintiffs’ counsel then showed the witness a re- 
ceipt, in words and figures following, viz: 

, “Received, Washington, N. ©., 8th October, 1856, of Mr. 
T..R. Gherry, surviving partner of Braswell and Cherry, by 
the hands of J. J. B. Pender, three hundred and twelve. dol- 
lars and 59 cents, in full for mail service by steamboat ‘‘ Gov- 
ernor Morehead,” for one quarter, ending 30th September, 
1856, $312,59. Joun Myers & Son.” 

And asked him if the plaintiffs did not offer to accept. the 
money and give him that receipt. Witness answered, that 
they offered to receive the money and to give him a paper, 
perhaps that, but that he could not identify it. Thomas My- 
ers testified, that the receipt produced, was the paper offer- 
ed; that-he was present at the time it was offered, made a 
memorandum on it and preserved it. 

The defendant’s counsel objected to the productién of the 
receipt, to the questions about it, and to its being rgad to the 
jury, but the Court over-ruled the objection. Defendant’s 

counsel excepted. 

Verdict and judgment for plaintiff. Appeal by defendant. 







































Rodman for plaintiffs. 
Warren and Donnell, for defendant. 






Manty, J. Upon the trial before the jury in the Superior 
Court, the case was made by the parties to turn upon the en- 
quiry, whether J. J. B. Pender had been substituted for de- 
fendant in his contract with plaintiffs, and, conseqently, 
whether Pender was the debtor instead of defendant. Toves- 
tablish the affirmative of this enquiry, the defendant intro- 
duced Pender, who, in the course of his testimony, stated that 
he had offered to pay the quarter’s dues for which this’ ac- 
tion is brought, but he had not paid it; because plaintiffs were 
unwilling to give him such a receipt as he ‘wished. = 
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Upon the cross-examination, the receipt was produced and 
identified as the one in question: The defendant objected to 
its introduction, and the overruling of this objection’ is 
the ground for ee which al. 
record. hyis 

‘The evidence is clearly adatissible: The defendant atéitipt 
ed to show that Pender was accepted as the debtor, by show- 
ing that plaintiffs negotiated with him. It was surely com- 
petent for plaintifis to show in reply, in what capacity they 
treated with him. The receipt was competent for that pur 
pose, as a declaration made at the time, and constituting’ a 
part of the res geste ; and is also competent as the best-evi- 
dence of a matter which the defendant had attempted to 
prove, viz., the purport of the receipt. In ‘either ‘point*of - 
view, the evidence was admissible, and there is no ground for 
the exception. 


Perr Cvriam, Judgment affirmed.’ 











ALEXANDER TOWNSEND, Adm’r, v. ROBERT 8. MOORE, '#'at 


Before a will can be received by our courts, as having been established by a 
tribunal in another State, it must appear by the record that such will , was 
duly passed on by it, and that such tribunal was the court of probate of 
the domicil. 


Tuis was a motion in the County Court of Robeson, to have 
recorded a paper-writing, purporting to beacopy of the last will 
and testament of Robert Pittman. The order was made. ac- 
cordingly, and the defendants appealed to the Superior Court, 
where Saunpmrs, J., refused the motion with serbian the 
plaintiffs appealed to this Court. 

“The decedent, according tothe language of the paper-waiting 
offered, had lived in Robeson Oounty, North Carolina, but 
then was of St. Clair County, Alabama. The. ees ot 
application was this certificatet .... « stl Pur 
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«Stare op Atapama, 82, OLam Oounry. | 
4 Bemamlly appeared before me, James Rogan, Judge of 
the County Court of said county, John F. Dill and O.C., Far- 
rary two of the subscribing witnesses to the within will, who, 
being duly sworn, deposeth and saith that they were present at 
the time said will was signed, and that they saw the same sign- 
ed and acknowledged by Robert Pittman, for the purposes 
therein contained, and that the said Robert Pittman was, at the 

time of signing the same, of sound mind. Joun F. Dux, 

C. O, Farrar. 


Sworn to, and subscribed before me, 
this 30th day of June, 1838. 
: James Rogan, Jadge of County Court.” 
- . Also, this farther certificate. 


“Tn eae — Probate Court, October Term, 1838. 


Then was this will admitted to probate, and ordered to be 
recorded. Tomas Ruopgs, Cl’k.” 
“State of anlodees . 

Carroll County. } : 

I, A. M. Nelson, Olerk of the probate Court, of said coun- 
ty, hereby certifiy that the foregoing is a true and correct 
copy of the last will and testament of Robert Pittman, deceas- 
ed, as the same appears of record in my office with book A, 
page 13. Given under my hand and the seal of office, at Car- 
roliton. February 21st, 1857.” 

Then comes the certificate of the Judge of the probate 
Court, 11 July, 1857, to the effect that Mr. Nelson, was the 
clerk, “duly commissioned, and that full faith and credit 
should be given to his official acts.” Signed by Joseph Drake, 
Judge of the Carroll probate Court. 

Upon this evidence the Court refused to have the paper- 
writing admitted to record. Whereupon the plaintiffs ap- 
pealed. 


<No\counsel speared for the plaintiff in this Oourt.. 
Fovwle, for the defendant. , 
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Maxty; J.: Under the provisions of ‘the Revised Code, ch. 
119, sec. 17; the will of one, domiciled in another State, ‘ad- 
mitted to probate there according to the requirement’ of the 
Jaw, will be admitted in the courts of this State, as proved.in 
respect to personalty, and put upon the records. To entitle a 
case to this comity, it is necessary, however, that the will 
‘should be proved at the place of the domicil, and that ian ex- 
emplification of the will and probate should be. duly certi- 
fied to us by the proper officers of the court, with the infor- 
mation that it isin due form. It will then beeome the duty 
of any court in this State, where there are goods of value 
belonging to the deceased, te spread it upon its records and 
issue letters thereon. The law, in respect to sueh matters, in 
view, especially, of our statute law upon the subject, was 
fully discussed in Hyman y. Gaskins, 5 Tred. 267, and: in 
Drake v. Merrill, 2 Fones,368. We deem it unnecessary, 
‘therefore, to say more at present. 

Referring to the documents now before us, it will be seen 
‘that the testator was ef St. Clair county, Alabama, where a 
probate is first-had of his will It then seems to have been 
propounded in some form, in Carroll county, Mississippi, 
‘where it was admitted te prebate also. The copy, which we 
thave, is from Mississippi, and iis certified by the dlerk of the 
probate Court for Carroll eounty, te be a true eopy. Weare 
wunable to diseover from its contents, whether the original, or 
“a copy was sent to Mississippi, but in either case the exemplifi- 
‘cation sent us is not a compliance with the law. In the absence 
“of the original, (which we suppose might have been brotght 
‘gto North Carolina and proved) it is proper that we should 
*have a copy and an exemplification of the proceedings, pro- 
perly-certified from the Court of ‘probate, at the domicil. 

“AE best, we have only a eerfifieate from the Court of Carroll 
“®onnty that certain matter was eertified to that Court. A co- 
py of a copy, in record evidenee, is inadmissible. "Whether it 
be duly proved according tothe law ef the domicil, we are 
not informed:’ It is indispensable that the probate Cotrt in 
Alabama should adjudge the paper, wpon the proofs, to be the 
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nso elraret erin men grt eer ersetechemser mane 
be certified directly to us,: 
here is no error. 








STATE ». SAM (a slave.) 


In order to show that a witness im & cade Was éxcited at tie hotritle erime 
alleged against a slave, and was, therefore, not fully to be relied on, it was 
Held competent to ask him, on cross-examination, whether he had not ta- 


ken up and whipped other negroes. 

In order to weaken the force of a witness’ evidence on eross-examination, 
it was Held competent to show his temper and feeling towards the cause, 
independently of any prejudice or ill-will towards the aecused, personally. 


THis was. un indictment for myrper, tried before Howarp, 
J., at the last Superior Court of Bertie county. 

The prisoner was indicted and put on trial with two others, 
Noah and Perry, for the murder of one George Askew, by burn- 
ing the house in which he was asleep. There was a count 
charging the death to have been produced by a blow from a 
stick. 

On the trial, one Joseph B. Ruffin gave testimony as to the 
confessions of Sam. Upon his eross-examination, Ruftin was 
asked by the prisoner’s counsel, “if he had: not taken up. and 
whipped other negroes in the neighborhood.” This question 
was objected to by the counsel for the State. 

The Court asked, “ what is the purpose of the question.” 

Defendant’s counsel answered, “to show that he has been 
very active about the matter.” 

The Court rejoined, “if he has, it is nothing to his diseredit” 

The testimony was’ earn ome and ass prisoner's remus 
excepted. 
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. There were many other exceptions on the trial, but as this is 
the only one treated of by this Court, it is not deemed proper 
to set them out. <A nolle prosequt was entered as to, Nosh. 
Perry was acquitted, and a verdict of guilty as to Sam, who, 


upon judgment being given against him, appealed. 


Attorney General, for the State. 
Winston, Jr., for the defendant. 


Pearson, ©. J. Any evidence is competent, which tends 
to show the feeling or bias of a witness in respect to the party 
or the cause; for the jury ought te be put in possession of 
every fact which will enable them to form a proper estimate of 
the witness; not merely in reference to his honesty, but to 
the degree of reliance that can be placed on his acewracy, and 
to what extent allowance should be made for the probability 
of misapprehension, or the danger that the witness had receiv- 
ed wrong impressions, owing to an excited state of feeling. 
Every one, no matter how honest he may be, is more apt to 
fall into error after he has “ taken sides” in feeling or in ac- 
tion, than while he remained neutral. On this account, every 
witness was required by the common law to give his testimo- 
ny in the presence of the jury, and to be subject to cross-ex- 
amination ; so that they could look at him ; note his demean- 
or, and have every opportunity of testing whether he was-un- 
der the influence of feeling, and thus be able to form an opin- 
ion how tar he was to be relied on. Indeed, the chief excel- 
lence of a trial by jury, consists in the fact, that. being 
judges of human nature, when put in possession. of all the 
circumstances that may, or are calculated to influence the 
feelings of a witness, or to show a bias either for or against a 
party, or in reference to the one side or the other of the case, 
which is on trial, the jury can better “ weigh his testimony,” 
and pass on the degree of credit, to which a witness is enti- 
tled, than any one man, no matter how learned he may be 
in the law. It is on this principle that the rule, above stated, 
is based. It is to be met with in all the text books, and im State 
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vy. Patterson, 2 Ire, 346,:it is held, that; although: a witness 
cannot, be contradicted as to matters merely. collateral, drawn 
out on .crogs-examination, yet, when the cross-exantination. is 
as to matters:which, although collateral, tend toskow the tem- 
per, disposition-or conduct of the witness in relation to the cause 
or the parties, the witness may be contradicted. Both kinds 
of evidence are admissible on cross-examination, bat the lat- 
ter ig put on higher ground than the former, for it enters into 
and forms a part of the issue; #2adford v. Rive, 2 Dev. and 
Bat. 39. -On the cross-examination of the witness, Rufiin, the 
prisoner’s counsel, for the purpose of showing that he had 
been very active in regard to the prosecution, proposed to 
ask him, “if he had taken up and whipped other negroes in 
the neighborhood.” The solicitor for the State objected. The 
Court said, “if he has, it is nothing to. his discredit,” and re- 
jected the evidence. -In this, there is error. By the word, 
“ discredit,” we do not understand his Honor to have expressed 
an opinion as to the degree of credit, to which the witness was 
entitled, but to-have used the word in thesense of not being cen- 
surable, or to be blamed, if he had taken up and whipped other 
negroes in the neighborhood, touching the crime then under 
investigation. Whether such conduct was censurable or 
praiseworthy, is not a question of law, and is a matter about 
which there may be a difference of opinion. So, we lay no 
stress upon it, further than to say, such remarks shonld not 
come from the bench, because they are apt to betray feeling. 
His Honor fell into error, either because he had misconceived 
the extent of the rule, or in making an application of it. If 
‘he supposed the rule required that the question, in order to 
‘be relevant, should tend to show the disposition or feeling of 
the witness towards the prisoner, individually, he was mista- 
ken.as to its extent, for it embraces the feeling of the witness 
in respect to the canse as well as the party. Whena witness 
has become so much excited, by reason of a horrible crime 
that has been committed, as to be induced “ to take up and 
whip negroes,” for the purpose of ferreting out the offenders, 
his exeited state of feeling certainly would have a tendency 
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to make his testimony less reliable, because he would-be mrore 
apt to misapprehend conversations, ithbibe’ wrong ‘mapres- 
sions, and jump to conclusions on insufficient’ premises, ‘and 
both the principle of the rule, and the terms, in which it is 
laid down, require that the fact of his having become so:ex- 
cited should be made known to the jury, and the circum- 
stance, that he had no previous ill-will, or ‘bad feeling towards 
the prisoner, in particular, can only have the effect of show- 
ing a less degree of bias, in the same way that a feeling, 
both in relation to the canse and against the prisoner, would 
tend to show a greater degree of bias. © 

If his Honor had a correct idea of the extent of the rule, 
then he certainly-erred in making the application, for it is 
manifest that the testimony of a witness, whe has become ex- 
cited in respect to a particular subject, and has taken an ac- 
tive part in respect to a presecution, is not so much to be re- 
lied on, in reference to its accuracy, as that of a witness, whe 
had not taken sides er been active in the matter. Conse- 
quently, the evidence was relevant, and ought to have been 
received, so as te allow the jury to pass on the weight to 
which it was entitled. For this reason, the prisonér must 
have another trial; for although he may be guilty, his guilt 
has not been proved according to law. 


Per Curtam, Judgment reversed, and a venire demove. 





M. B. BALLARD v. WALDO & MITCHELL. 


Where an action of trespass Q. C. F., was referred to arbitrators, and they 
found the title to the locus in quo in the plaintiff, and assessed damages, it 
was Held a sufficient finding, and that it was not necessary for them to fixe 
the boundaries between the parties, 

Where a suit was referred to arbitrators, and they awarded damages and 
costs to the plaintiff, this was Levey to include a finding of all issyes in ‘his 
favor. 











Tus was an action of trespass quare clausum fregit, brought 
te the Superior Oourt of Martin county, at Spring Term, 1860. 

The following pleas were entered : “‘ Genexal issue, license, 
accord and satisfaction, and statute of limitations.” At the 
same term the following entry was made on the docket: “ Re- 
ferred to arbitration, order of survey, each party to choose his 
own surveyor, or to unite upon one at their election.” The 
arbitrators were selected, and at the same term the following 
notice issued to them: . 

“To Ameleck C. Williams and William R. Brown, greeting: 
Ordered that the three above causes be referred te you with 
an umpire to be chosen by yon, if necessary, to hear and de- 
cide all matters in controversy therein, and yeur award shall 
be a rule of court, and the parties. bind themselves not to re- 
voke this reference. 

Witness, W. W. Anderson, clerk of our said Court at of. 
fice in Williamston, on the last Monday of February, 1860.” 

W. W. Andrews, ©. 8. ©. 

There were on the doeket, besides this one, two other cases, 
in which the present plaintiff was defendant, and the present 
defendants were plaintiffs, and these are the cases included in 
the reference. They are designated in the award as cases nos. 
1 and 2, and were also actions of trespass involving the: title 
to the same land as the present suit. The following is the 
award as reterned to this Court. 

“The undersigned referees, in obedience to the above order 
of the Court, met on Monday the 20th of August, 1860, to 
hear and determine the above eauses referred to: us, and all 
the above causes were continued over until Tuesday morning, 
9 o’clock, on affidavit of Henry Mitehell On Tuesday morn- 
ing, 9 o’clock, we met upon an island, called High Island, at 
the lower end of the field now owned by David Parker, and 
proceeded to hear and determine the above causes referred, 

* when both parties announced themselves as ready for trial, 
and after a patient and thorough investigation of the title, and 
evidence on both sides, we, the referees, are of opinion, and so 
adjudge and award, that the plaintiff, in causes no. 1 and no. 
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2, are not entitled. to any damage, and that the lanéim ques- 
tion, from our best judgment, is the property and estate ef 
Martin B. Ballard, and that Briery Branch, beginning at the 
road, runs down said branch to a gum and cypress, and then 
down to and around a high island at the lower end of Ste- 
phens’ hole at a cypress stump on a drain, standing about ten 
or twelve feet from the creek, as shown to be the corner 
of the Whitley and Monk land. In case no. 3, we are of 
opinion that the plaintiff, Martin B. Ballard, is entitled to re- 
cover of the defendants, Waldo and Mitchell, the sum of five 
hundred and seventy-seven dollars and fifty eents, ($577.50) 
and that the said Waldo and Mitchell pay the costs of the 
above referred suits. 

We further certify, that before the trial of the above causes, we, 
the referees, selected by consent of all parties, Shepherd R. 
Spruill as umpire, who acted with us in the investigation of 
the same. All of which is respeetfully submitted. Signed 
by the arbitrators and the umpire.” 

The award was returned to. Fall Term, 1860, of the Superi- 
or Oourt, Hearn, J., presiding, and plaintiff moved for judg- 
ment pursuant to the award. Defendants’ counsel resisted 
the motion, and filed exceptions to the award, of which the 
following only are necessary to be set out: “6. The award is 
not full; it does net cover all the matters in controversy, es- 
pecially, it does not determine the boundaries of the lands of 
plaintiff and defendants, nor fix the boundaries between the 
parties.” 

“7, The award does not pass on all the issues in the canses, 
between the parties.” 

The Court, upon consideration of the premises, confirmed 
the award in the case of Ballard v. Waldo and Mitchell, the 
award, as to the other two cases, having been set aside by 
consent of plaintiff, on motion of defendant. 

Judgment for plaintiff. Appeal “by defendant. 


Winston, .Jes, for the plaintiff. 
Rodman, for the defendants. 











Barrie, J. Most of the ebjections:to the award; made in 
the Court bélow, were addressell to the diserétion ofthe 
Judge presiding in that Court, and are admitted by the‘coun- 
éel, not to be the subject of review in this Court. The only 
exceptions to which our attention has been called in the argu- 
ment here, are said to be apparent upon the award itself; con- 
‘sidered in connection with the manner and terms’ of the re- 
‘ference. Itis contended, for the defendants, that the refer- 
vence, ‘having been made of a cause pending in-OCourt, and by . 
a rile of that Court, the award does not dispose of all the 
matters which were thus referred, and that it is not responsive 
to all the issues made by the pleadings. The argument fails, 
as we think, upon both the points to which the exception: re- 
fates. 

The counsel insists that as the reference: embraced : “all 
matters in controversy” in this and two other suits, in which 
the present plaintiff was defendant, and the ‘present defen- 
dants were plaintiffs, the arbitrators were bound to determine 
‘y their award, the boundaries of the lands of the parties, 
and to fix the dividing line between them. The action in the 
‘case, before us, is the only one necessary for usito consider, as 
the other two have been disposed of in the Court below. ‘It 
‘was an action of trespass, guare clausum fregit, to which’ the 
defendants pleaded the general issue of not guilty, license, ac- 
cord and satisfaction, and the statute of limitation’. “The 
stibmission to arbitration being by-a rule of Court,“ embrac- 
ed the matter, and that only which the pleadings of the ‘par- 
ties brought into contestation before the Conrt,” as was “ex- 
pressly said in Hardin v. Beaty, 4 Dev. and Bat. Rep. "381. 
The land, upon which the trespass was alleged to have been 
committed, was necessarily described in the plaintiff’s deela- 
ration, and as the verdict of a jury in favor of the plaintiff, 
‘need not have-sct ont the boundaries of the Jani, nor have 
fixed the dividing line"between the parties, neither was it ne- 
«essary for the award of the arbitrators to have done so. 
Here, however, the arbitrators seem te have gone further thar 
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was necessary, and to have done: every thing for which the 
defendants have contended. ; 
The other ground of exceptiom that the arbitrators have not 
disposed of all the issues raised by the pleadings is equally 
untenable.. The award, after finding that the title of the land, 
which was a matter of dispute in all the- three. cases, was in 
the plaintiff in the present suit, proceeds to-assess the amount 
ef damages to which he is entitled, and directs-the defendant 
to pay them, together with all the costs. This is, in legalef- 
fect, the same as the verdict of a jury, finding all the issues 
in favor of the plaintiff, and, thereupon, assessing. the amount 
ef his damages. In the case of Carter v. Sams,.4 Dev. and 
Bat. Rep., 182, it was said that the Court will always intend ev- 
ery thing in favor of an award, and will give such a construction 
to it, that it may be supported if possible. There, the action 
was trespass on the case for a malicious prosecution, to which 
the defendant pleaded, “not guilty.” It was referred by a 
rule of Court to arbitration, and the referees returned an 
award, stating that, “we agree that the defendant pay all costs 
and assess the plaintiff’s damage to one hundred dollars.” 
The Court held the award to be sufficient, and that it meant 
that the defendant was awarded to pay te the plaintiff one 
hundred dollars, and alse his costs expended in the cause re- 
ferred. In that case, there was no direct finding on the issue 
“not guilty,” but it was taken to be included in the award 
which assessed damages for the plaintiff. Upon the same 
principle, the award of damages and costs to the plaintiff, in 
the present case, must be held to include a finding of all the 
issues in his favor, and of course, against the defendant. 


Pre Cur, Judgment affirmed. 











Doe on dem. of MARTIN McDONALD o. ALLEN MeCASKILL. 


Where a witness testified that a certain unmarked pine had been pointed out 
to him as the corner of a grant by an old man, at the time of the trial de- 
ceased, and there were five particulars, in which the description, in the 
grant, were supported by the facts proved, it was Held erroneous to charge 
the jury, that there was no evidence of the location of the grant. 


Agrion of Evectment, tried before Frencu, J., at the last 
Fall Term of Richmond Superior Court. 

The plaintiff read in evidence a grant from the State to 
himself, dated 1st January, 1858, conveying the land in con- 
troversy. 

The defendant offered, in evidence, a grant from the State 
to one David Allison, dated in 1795, which is as follows: 

** State of North Carolina. No. 815.” 

“ Know ye, that we have granted unto David Allison, six 
hundred and forty acres of land in Richmond county, begin- 
ning at a pine, between Hitchcock creek and Mountain creek, 
and on the east side of George Collins, and on the north: side 
of the Grassy Island road, and runs east 320 poles to a pine 
below McOall’s mill; thence north 320 poles to a pine above 
said mill, then west 320 poles to a corner, then south 320 
poles to the beginning. Dated 23rd April, 1795.” : 

It was in evidence, that Hitcheock creek and Mountain 
creek were each 15 or 20 miles long and 8 or 10 miles apart, 
and between these two streams was, generally, a pine coun- 
try. It was further in evidence, that the sang Island road 
was 8 or 10 miles long. Hrs 

One Gillis testified, that about 20 years ago, one McCas- 
kill, now deceased, pointed out to him a pine, then green, and 
forked about three or four feet from the ground, as the corner 
of the Robinson and Harrington land, and represented on the 
annexed diagram as letter A. The witness heard nothing 
said about the beginning corner. The pine is between the 
streams above named, on the edge of the Grassy Island, 
and about a half a mile south-east of George Collins. .. 
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Caskill, spoken of above, was a native of Scotland, and came 
to the United in 1802, and to the neighborhood of the land in 
controversy, in 1820. 














Gillis stated that the pine pointed out to him by McCaskill, 
had no marks of any kind on it. 

‘Assuming the pine, above mentioned, (A) as the beginning 
of the Allison grant, and running course and distance, the first 
line would end about 160:poles below McOall’s mill, and the 
second line about 160 poles above it, and pursuing the calls 
of course and distance, the locus in quo would be within the 
Allison grant. 

The defendant further offered a deed from sheriff’ Cole to 
Toddy Robinson and Henry Harrington, dated in 1796, con- 
taining several tracts, each containing 640 acres, and among 
them was tract “No. 815, a to David Ae oteitien 
April; 2795.” 5 

“fhe Oourt charged the jury, dunt thins whiiulo avidaeabde 
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be- submitted to them of the location of the Allison ong 
Defendant’s counsel excepted. 
Verdict and judgment for plaintiff. Appeal by defendant. 


Cameron and Strange, for the plaintiff. 
Ashe, for the defendant. ° 


Pearson, ©: J. The sheriff’s deed to Robinsom- and Har-- 
rington, dated'in 1796, for a tract of 640 acres of land, grant- 
ed to David’ Allison, “ by grant, No. 815, dated 23rd of April,. 
1795,” we think makes a link sufficiently strong in. the chain. 
of title to connect the land, covered by this grant, with the- 
title of “Robinson and Harrington,” so as to establish that 
it was the Robinson and Harrington land referred® to in the. 
hearsay evidence of Alexander McCaskill, derived? throngh. 
the testimony of the witness, Gillis. That evidence was com- 
petewt on a question of boundary, and; indeed, was.not ob- 
jected to on the trial ; consequently, there was someevidence- 
to be submitted to the jury, of the location of the» Allisom 
grant ; for the fact, that by beginning at the pine pointed ont * 
by McCaskill as “the corner” of the Rebinson and*Harring- 
tomland, and running thence aecording tothe calls of the grant,. 
five general descriptions fit in, and concur to prove the accuracy: 
of the witness, and make out a remarkable coincidence, which. 
was well calculated to satisfy the jury that it was the trae- 
loeation of the grant. At all.events, in. the opinion. of this- 
Court, the jury ought to have-been allowed to take these sev-: 
eral matters into consideration. In aid of, the hearsay evi-~ 
dence, we have:the faets, that it fits the grant in-this;. 1st, It 
is @ pine between. Hitchcoek. ereek and Mountain creek.. 
2nd. It is east of George Collins. 3rd. It is on the edge of 
the Grassy Island: read. 4th. Running course and: distance, 
the first line crosses the creek:below McCalls’ milli. 5th. The 
second line terminates above MeCall’s Mill. It is-trae,.these. 
deseriptions are very general, and neither taken by itself, would - 
amount to much, but. taken éogether, like many small eircume: 
stances, all pointing the same way, they were fit te be sub- 
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mitted to the jury, and might have enabled them to arrive at. 
a satisfactory conclusion. 
There is error. Vendre de novo. 


Pre Curiam, Judgment reversed. 








PALIN S@AFF v. M. W. BUFKIN, Adm’... 


©ourts of Pleas and Quarter Sessions have power to set aside a verdict and! 
judgment, and to order a new trial during the term. 

The power of the Courts of Pleas and Quarter Sessions, to set aside-a,verdict 
and order a new trial, is entirély diseretionary, and the propriety of its ex~ 
ercise cannot be enquired into upon appeal. 


Tuis.was an appeal from an interlocutory order of tlie- 
County Court of Pasquotank, and was heard before Howarp,,. 
J., at Fall Term, 1860, of the Superior Court of said County,, 
upon the following case agreed : : 

At June Term, 1860, of the Court of Pleas and Quarter: 
Sessions of Pasquotank county, the plaintiff issued his writ 
against the defendant, as. administrator of one Susan Jennings, 
and service of the same was accepted by the defendant; at the 
same term the pleas of the defendant were entered,.and by. 
consent the cause was tried. A jury was empannelled, wit 
nesses examined by plaintiff, and the cause. submitted to the 
jury, who returned a verdict in favor of plaintiff, for $228,00, 
and finding that there were debts of higher dignity. Upon 
which verdict, a judgment “quando” was rendered by the 
Court. Some days after this verdict and: judgment, but du- 
ring the term of the Court, James. Jones. and Amanda his. 
wife, parties not of record came-into.court by their attorney, 
and asked the Court to set aside the verdict and judgment, and 
direct a new trial, this application was resisted by the plain- 
tiff, but. the Court ordered the verdict and judgment to be set 
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aside, and a new trial to be had, from which order the plain- 
tiff appealed. 

Two questions were submitted to his Honor: 

1st. Had the County Court the power to set aside the ver- 
dict and judgment, and grant a new trial. 

2ndly. Had the County Court the power upon the appli- 
cation of parties not of record to set aside the verdict and 
judgment, and direct a-new trial. 

His Honor being of opinion against the plaintiff, upon both 
of the questions, ordered the appeal to be dismissed, and the 


plaintiff appealed. 


Johnson, for plaintiff. 
Hinton, for defendant. 


Pearson, ©. J. This Court concurs with his Honor, on both 


of the questions presented by the case. The power of grant- 
ing “ new trials,” has been exercised by the courts of Pleas 
and Quarter Sessions, in this State, as far back as the recol- 
lection of either member of this Court reaches. We have 
never heard of its being drawn in question before. This long 
user, without objection on the part of the profession, and 
without interference on the part of the Legislature, creates so 
strong a presumption in favor of the existence of the power, 
that we should not feel at liberty to deny it, except on the 
most convincing proof. The suggestion, that the power is lia- 
ble to abuse, because the members, of which the court is 
composed, may be continually shifting, addresses itself to the 
legislative department, and would, we have no doubt, have 
been attended to had any serious practical evil resulted 
from it. 

Independently of the argument drawn from long user, we 
are of opinion that the county court has the power. It is 
true, an ¢nferior court has not the power to grant a new trial, 
and as soon as it acts, becomes functus officio in respect te the 
case, decided. For instance, a single justice of the peace 
cannot grant a new trial, except under the circumstances 
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where the power is specially conferred by: statute... But the 
county court is not an inferior court, within the meaning of 
this rule. It isa court of record, and has general original 
jurisdiction “ to hear, try and determine all causes of a civil 
nature at the common law within their respective counties, 
where the ‘original jurisdiction is not, by statute, confined to 
‘one or more magistrates out of court, or to the Supreme or 
superior courts” Rev. Code, ch. 31, sec. 5. 

As the Court has the power, it follows that its discretion, in 
the exercise of it, cannot be reviewed. Whether the discre- 
tion be exercised ex mero motu, or, at the instance of a stran- 
ger to the proceedings, is a matter which does not at all affect 
the validity of its action, and cannot be enquired into. In 
this particular instance, however, we will say, from what ap- 
pears on the record, the discretion was very properly exer- 
cised in setting aside a judgment, which had been confessed 
(for it amounted to that in fact) at the first term, by one who 
had no personal interest to contest the claim, as a want of as 
sets was admitted, There is ao error. 


‘Per Ovrram, - Judgment affirmed. 








JOSEPH R. BILLUPS and wife v. WILLIS D. RIDDICK and wife, 


Where a petition was filed for partition of slaves and money, and there was 
no answer, no judgment pro confesso, no issue made up, and no order made 
for setting the case for hearing, it was eld erroneous for the Court to pass 
a decree. 

The jurisdiction of the county court to order a partition among tenants in 
common, does not extend to money. 

A petition against an executor for a filial portion, &c., will not lie for money 
or other property delivered by him to a legatee for life. 


Tuas was-a petition for the partition of slaves, and for an 


account of money, &c., tried before Howrp, J., at gee 
1860, of Perquimons Superior Oourt. 








Billups v. Riddick. 








The petition was filed in the County Court of Perquimons 
against Willis D. Riddick and wife, and sets forth, “ That one 
Jesse Stallings, the father of your petitioner, Sophia, died in the 
county of Perquimons, having made a last will and testament, 
by the provisions of which, a large amount of property, eonsist- 
ing of negroes and money, was left to Priscilla Stallings du- 
ring her life, and after her death, the same to be equally di- 
vided between your petitioner, Sophia, and her sister, Mary 
Riddick, wife of Willis D. Riddick.” * * * “hat Wil- 
lis D. Riddick, one of the exeeutors, named in the said will, 
teok upon himself the duties of his offiee, and that he assent- 
ed to the legacies of the said will, and placed the property, 
given to the said Priscilla durmg her life, in her possession.” 
* * * «That Priscilla Stallings has lately died in the said 
county, leaving a large estate, the gift to her for life, consist- 
ing of a large number of slaves, (naming them) and also a 
large amount of money (about four thousand dollars) and 
other property, which, by the terms of the said will, now be- 
longs equally to your petitioners, and to the Said Willis D. 
Riddick and wife, Mary.” The prayer is for the appointment of 
commissioners to divide the slaves, and for an account of the 
money. The petition wasserved upon Riddick, and at August 
Term, 1860, of the said County Court, is this record: “ De- 
cree of the Court in favor of the plaintiffs for partition and 
an account.” From which the defendant, Riddick, appealed 
to the Superior Court. In the Superior Court, is this record : 
“Tt is ordered and decreed. by the Court, that the plaintiffs 
are entitled to a division and partition of the negroes in con- 
troversy, and that five commissioners be appointed according 
to law, to divide the slaves. It is also ordered and decreed, 
that the plaintiffs are entitled to an account of the remaining 
personal property of Jesse Stallings, on hand at the death of 
his widow, comprising the capital of the said fund and not 
the interest accrued on the same, during the life of his widow.” 
There is no other record in either Court. The will of Jesse 
Stallings is filed, and it is deemed that the provisions of that 











paper are sufficiently set out, in the opinion of the Court, for 
all the purposes of this case. 

The defeadants appealed from the decree in the Superior 
Court. 


Albrition and Jordan, for the plaintiffs. 
Hines, for the defendants. 


Prarsex, O. J. The decree in the Court below, is errone- 
oas, and must be reversed, and the petition dismissed. 

There are so many fatal objections, that we are at a loss on 
which to put our decision. 

1. It does not appear by the transcript that an answer was 
filed; there is no judgment pro cony‘csso ; no issue is made, 
either of law or faet, and there is no order setting the case for 
hearing. 

2. There is ne allegation that the slaves, which are to be 
divided, or the money, of which an account is prayed, are in 
the possession of either the plaintiffs or the defendants. 

3. The jurisdiction of the county court to order partition 
among tenants in common, on petition, is confined to a divi- 
sion of slaves or other chattel property. This does not em- 
brace money, and the Court had no jurisdiction to order an 
aceount to be taken. That branch of equity jurisdiction is 
net conferred on the county courts, and has never been as- 
sumed before this case, except on petitions for legacies, filial 
portions and distributive shares. But our case does not fall 
ander either of these heads, the executor having long since 
assented, and passed the praperty, money, &c. to the legatees. 

4. The petition alleges that Priscilla Stallings was, by the 
will of Jesse Stallings, entitled to an estate for life, in the 
slaves and other property and effects, and after her death, the 
same was to be equally divided between the petitioner, So- 
phia, and the defendant, her sister, Mary. Whether this be 
the legal effect of the will, is a question which canact now be 
decided. ‘The slaves, property, money, &c.; are given to 
Priscilla Stallings, Sephia White and Mary Riddick, to be 
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equally divided between the'three. This vests in Mrs. Stall- 
ings an absolute estate, just as it doesin Mrs. White and Mrs. 
Riddiek, and we suppose, from the argument before us, that 
the purpose of the petition was to have a construction of ‘the 
will, as to whether the subsequent clause, in which the 
' testator desires all that part of the property, given’ to his. 
wife, “that shall be remaining at her death,” to be equally 
divided between his two daughters, has the effect of cutting 
down the estate, given to the wife, so as to make room for the 
limitation over ; or is inoperative, because ineonsistent with 
the estate before given to her. This depends upon the appli- 
eation of the doctrine discussed in MeDanie? v. McoDaniel, 
5 Jones’ Eq. 352 ; Hall v. Robinson, 3 Jones’ Eq. 349 ; Vew- 
land v. Newland, 1 Jones, 463, and other cases. 

As a matter of course, this question cannot be decided éx- 
eept in some proceeding, to which the personal representa- 


tive of Mrs. Stallings is a party, and as the decree, in this 
cease, is based upon a decision of that question, it is erroneous. 


Per Curiam, Judgment reversed, and petition dismissed. 








QUINCY MADDEN v. JAMES PORTERFIELD. 


Where plaintiff had contracted to serve defendant for ten months, for a cer- 
tain sum, and, before the expiration of that time, defendant wrongfully dis- 
missed him, and plaintiff sued upon the common count im assumpsit, it was 
held that he could reeover, upon this count, for the time he had actually 
worked. 

And it was further Aeld, that, had the plaintiff inserted a tount upon the spe~ 
cial contract, he might have recovered for the whole time. 

It is the province of a jury, to affix a value to services, according to their na- 
ture and extent, as proved; and it is not necessary for witnesses to esti- 

‘inate their value in money. 
Where ‘it was sought to prove the value of plaintiff's services, during a term 





DECEMBER TERM; 1800. — 


Madden v. Porterfield. 








of seven months, it was Aeld an immaterial question for the defendant's 
counsel to ask witness the value of such services for half an dinPplteu 
which witness saw plaintiff at work. 


Tis was an action of assumpsrt, tried before Sea J, at 
June Term, 1860, of Orange Superior Court. 

The action was brought upon an open account, for work 
and labor done by the plaintiff for the defendant, and was 
commenced before a single magistrate. Plaintiff alleged that 
he had worked seven or.eight months for the defendant on 
his farm, and that his services were worth eight or nine dol- 
lars per month. He first examined Woods McDade, whosta- 
ted that plaintiff worked seven or eight months on defendant’s 
plantation. Plantiff’s counsel asked witness if plaintiff-was a 
good hand on a plantation. This question was objected to:by 
defendant’s counsel, but was admitted by the Court. Witness, 
then answered, that plaintiff was a very good hand to work 
onaplantation. Defendant’s counsel then asked plaintiff what 
work he knew of plaintiff’s doing for defendant. Witness 
replied, that he was present on the farm of defendant, two 
days with plaintiff, engaged with him in rolling logs, splitting 
rails, &c., on a new-ground, and that the labor of plaintiff, for 
those two days was worthtwo dollars. Defendant’s counsel 
then asked witness what other work he knew of plaintiff’s 
doing for defendant. Witness replied that he lived a neigh- 
bor to defendant; that he frequently passed his plantation, 
perhaps as often as twenty times during the time the plaintiff 
was at work for him, and each time he passed, he saw the 
plaintiff at work on the farm. Defendant’s counsel then asked 
witness how long he saw him at work, each time he passed ; 
witness said he could not say with certainty, but, he probably 
saw him at work as much as half an hour sometimes when he 
passed. Defendant’s counsel further asked him, what his work, 
for the half hour he saw him at work, was worth. Plantiff’s 
counsel objected to the last question, and the objection was 
sustainél by the Court. 

J. McDade wae then examined. He stated, that he fre- 
quently saw plaintiff working on the farm of. defendant, for 
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for the space of six or eight months ; Rr Macegrageangneyaenect 
-gaged in grubing, farming, &c. 

John Smith was next examined for plaintiff. He stated 
‘that he lived'on-an adjoining farm to defendant; that plaim 
tiff began to work for defendant ‘in the month of November, 
and continued to-work until harvest following; that for two 
months of the time, he saw plaintiff at work on the farm of 
‘defendant, every work day; and that he wasa good hand, and 
‘worth at least eight dollars per month. 

Defendant’s counsel ‘contended, that plaintiff was not en- 
titled to recover, because he had made a special contract with 
‘defendant, to work for him ‘on -his farm, for the term of ‘tem 
‘months, for the sam of seventy five doHars, and had not per- 
‘formed his contract. Defendant’s connsel then introduced a 
‘witness by the name of James Porterfield, who:stated that he 
‘heard the plaintiff say, he was to work for the defendant ten 
‘months for seventy five dollars. One Bireh was also exam- 
‘ined, who stated that'he heard the plaintiff say, he was to work 
for the defendant ten-months for seventy five dollars. 

The plaintiff then examined-one G. Adlison. She said, that 
after plaintiff had left defendant's house, she was working for 
‘defendant, and heard him say that it was well for Quiney 
"that he left, or it might have been bad times for him, but said 
‘he was sorry now, that he made an interruption with Quincy 
‘and drove him off. 

The Court charged the jury, that if the evidence satisfied 
them that the plaintiff had contracted to work for the defen- 
‘dant for ten months for seventy five dollars, he was not enti- 
tled to recover, unless the defendant had put if out of the 

power of the plaintiff to perform his contract by discharging 
him from his employment. 

If they believed no special contract was made, and they 
further believed plaintiff had worked for the defendant, at his 
instance and request, it was for them to say how much work 
the had done, and what was the value of that work, orf they 
‘believed a special contract had been made, as alleged by de- 
Yendant, and that plaintiff had been prevented by defendant, 
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from performing his contract, the plaintiff was entitled to: re- 
cover fer such work as he had done for the defendant. , 

The defendant’s counsel asked the Court, to charge the jury, 
that if the plaintiff was entitled to recover at all, he could 
only recover for the amount specially proved by his witness, 
and that was the sum of two dollars. The @ourt refused so 
to charge. ' 

Verdict and judgment for the plaintiff. Appeal by defen- 
dant. 


Norwood, for the plaintiff. 
Miller, for the defendant. 


: Manuy, J. This is an action of indebitatus assumpsit, 
brought by a hired servant, to recover compensation for work 
and labor. 

Three questions are presented upon the record. The prin- 
cipal one is, whether, in case of a special contract to labor for 
ten months and a wrongful dismissal, plaintiff can recover 
upon an indebitatus count, for work and labor. 

The action seems not to have been framed witha count on 
the special contract, in which case, by force of the discharge 
without cause, plaintiff might have recovered the stipulated 
sum for the whole time, but the plaintiff has relied upon a 
single count, as above stated, and although, in such aétion 
he cannot recover his whole wages for the entire term of hir- 
ing, as for a constructive service, yet, we are of opinion ‘he 
may recover, regarding it as a rescinded contract, for his ser- 
vice up to the time of his dismissal; see 1 Parsons on Oon- 
tracts 520, note j, and the cases there cited. 

The second point, viz: that upon the admissibility of evi- 
dence, was also ruled correctly by his Honor: below. 

It did not tend at all to aid the jury, in their enquiry, as to 
the value of a man’s labor for seven months, to know what 
the half hour of his time, when witness was with him on a 
certain occasion, was worth. The question,was immaterial. 

The instruction asked for.and refused, which constitutes the 
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third point of exception to the trial, is based upon the idea 
that all evidenee, as to the nature and extent of the services 
of plaintiff, was to be excluded from the view of the jury, 
unless the witnesses themselves made estimates of their value 
inaoney. This is not correct. It is'the appropriate pro+ 
vince of the jury go affix a value to services, according to 
their nature and extentas proved; and with the data afforded 
by»the proofs in this case, we see no diffigulty in the perform- 
ance of that duty. 


Pex Cortam, Judgment affirmed. 








STATE v. WESLEY GRAY. 


In an indictment under our statute, Rev. Code, chap. 34, see. 5, for carnally 
knowing and abusing an infant female under the age of ten years, it was 
held error in the Judge to eharge the jury, that proof of emission ef seed 
was not necessary in order to convict the prisoner. 


Tus was an indictment, under the statute, against the de- 
fendant, for carnally knowing and abusing a female infant 
unde? the age of ten years, tried before Saunpers, J., at the 
last Fall Term of Guilford Superior Court. 

The indictment charged, that the defendant did carnally 
know and abuse one Louisa E. Wheeler, alias Louisa E. Stack, 
a female under the age of ten years. It appeared, in evi- 
dence, that she was between the ages of eight and nine years, 
at the time of the commission of the offense; that:she was of 
ordinary size, and of more than ordinary intelligence. She 
testified that she was sent to Jamestown to carry dinner to 
her father, who was at work there, it being about a mile from 
where she lived, and that she walked on the track of the rail- 
road ; that her father was engaged in digging a well there; 
she saw the prisoner at the well; that he was not at work ; 
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that after her father finished his dinner, he ordere@ her home > 
that when she started, the prisoner followed her and over- 
took her in less than a quarter of a mile; that he was fif- 
teen years old, and as she did not like to travel with him, 
she stopped at one Jackson’s, who lived near the read, to get 
some water ; that prisoner proposed to wait for her, and call- 
ed her two or three times ; that she supposed he was gone, but 
on getting into the road, he again joined her; that going a 
short distance they met his sisterand her husband, who pro-~ 
posed that he should go back with them, which he declined ; 
she went on and he soon overtook her again, and began to 
talk “ nasty words ;” that she picked up a rock or stone and 
told him, if he touched her, she would throw it at him; that 
he thereupon seized her by her shoulders, pushed her a few 
steps out of the road, pulled up her clothes, threw her down 
and got on her, and tried te stop her mouth ; that she hollow- 
ed as loud as she could; that he remained on her some five 
minutes ; that he hurt her very much when he entered her 
person, and made her private parts bleed; that he then got 
off of her, got some switches and threatened to whip her if 
she did not promise not to tell her mother; that he whipped 
her until she promised, and then left her; that she went on 
home, and oa going into the house, told her mother that pri- 
soner had nearly killed her. Her mother was then examined, 
and testified to what the child had stated. 

Doctor Pugh testified, that he was called the next day, ex- 
amined the ehild, and found her private parts very much swool- 
en, torn and laeerated ; that there had been a penetration, 
certainly, as mneh as three-fourths of an inch, or perhaps’an 
inch and a half; that he was decidedly of opinion that the 
entry had been as far as it was possible in a child of herage. 
The father also testified to h&ving seen the prisoner at the 
well when the girl left, but did not see him afterwards. 

«The Court charged the jury, that if thes testimony of the 
girl was to be believed, and the Doctor was correct in his 
opivion, and the jury believed it, the offense was made’ ont, 
and that it was the duty of the jury to convict. That pene- 
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tration was sufficient, and emission not necessary to be prov* 
eti. Defendant’s counsel excepted. | 
Verdict for the State. Judgment. Appeal by defendant. 


Attorney General, for the State. 
Gorrell, for the defendant. 


Barrie, J. The main question in this case, and the only 
one which we deem it necessary to notice particularly, is, 
whether upon an indictment, under our statute, for carnally 
knowing and abusing a female child under the age of 
ten years, it is necessary to prove the emission of seed, in 
addition to the proof of penetration. This question has not 
hitherto been before the Supreme Court of this State for ad- 
judication, either with regard to this crime or that of bug- 
gery. We are under the impression, however, that on the 
circuits, proof of both penetration and emission have been, 
generally, deemed necessary, and have been required for the 
conviction of prisoners charged with either of these offenses. 

In England, the contrariety of opinion, as to the law on 
this subject, among her greatest writers and Judges, is re- 
markable. Lord Coxe, in his 3 Inst. 59-60, says that penetra- 
tion only is necessary to consummate the offense, while in his 
12 Rep. 37, proof of both penetration and emission was held 
to be indispensible for the conviction of the offender. Lord | 
Hate seems likewise to have entertained different opinions 
at different times ; see 1 Hawk. Ple. chap. 4,see.2; chap. 41, 
sec. 1, and 1 Hale P. C. 628. In 1721, a case was bronght 
before eleven Judges upon a‘special verdict, when six of them 
thought both penetration and emission were necessary, while 
the other five deemed penetration, only, to be sufficient. The 
Judges being divided, it was proposed to discharge the spe- 
cial verdict and indict the prisoner for a misdemeanor; see 
1 East P. Cr. 437. » After that time, for about sixty years, the 
weight of judicial authority seemed to be in favor of requir- 
ing proof of penetration only. But in 1781, a case occurred 
before’ Butter, Judge, in’ which the jury found there was 
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penetration, but no emission, whereupon the learned Judge 
respited the prisoner until he could obtain the opinion of the 
other Judges. Two of them, to wit, Lord Lougusoroven and 
Hxatu, J., held with him, that the offense was complete ; 
but eight others, including Lord Ch. B. Sxynnzr and Lord 
MAnsFIELD, were of a contrary opinion, upon the ground, that 
carnal knowledge must include both penetration and emis- 
sion. They held, however, that the latter might be inferred 
from the former, unless the contrary appeared probable from 
the circumstances; as, for instance, where the offender was 
frightened away by the approach of other persons before he 
had had his will of his victim. The opinion of the majority 
of the Judges in this case, prevailed, without much question, 
until the year 1829, when, by the statute of 9th Geo. 4, chap. 
31, it was declared (after the recital that many offenders had 
escaped on account of the difficulty of the proof in such 
crimes) that “it shall not be necessary, in any of those cases, 
to prove the actual emission of seed, in order to constitute a 
carnal knowledge, but that the carnal knowledge shall be deem- 
ed complete upon the proof of penetration only.” 

We have already stated our belief of what has been the 
prevailing opinion in this State, and in that opinion, we entire- 
ly concur. Our statute law, with regard to these offenses, is 
now, and has been heretofore, the same as that which existed 
in England, prior to the statute of 9th George 4, above refer- 
red to, and their adjudications upon their statutes, have, no 
doubt, influenced our Jndges to adopt the same construction 
upon ours. It is an argument, of no little weight, in favor of 
that construction, that a boy, under the age of fourteen years, 
cannot be guilty of the offense of rape, because, until he ar- 
rives at about that period of life, he is incapable of emitting seed. 
Such has always been considered to be the law of England, 
and it has very lately been decided to be the law of this State ; 
see Rea v. Eiderslaw, 14 Eng. O. L. Rep. 867 ; State v. Pugh, 
7 Jones, 61. 

In the case now before us, the presiding Judge might have 
submitted the facts to the jury and left it to them to make the 
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inference that there was emission, if they believed that there 
was penetration. If the facts were found to be as testified: by 
the witnesses, then the jury would have been justified in ren- 
dering their verdict, that the complete offense had been com- 
mitted ; butas our Legislature has not yet passed an act sim- 
ilar to that of 9th George 4, his Honor erred in telling the 
jury, that proof of emission was not necessary. For this error, 
the prisoner is entitled to have the judgment reversed, and a 


venire de nowo. 


Per Curum, Jadgment reversed, and a venire de novo. 








Slate apon the relation of WILLIAM LANDER, Solicitor, v. A. B. McMIL- 
LAN et al, Justices of Alleghany. 


Where an act of Assembly, establishing a new county, appointed commis- 
sioners, by name, to ascertain a site, and purchase a tract of land for a 
county town, and required the justices of the county to appoint commis- 
sioners to lay off lots and sell them, it was held not to be a sufficient return 
to an alternative mandamus to compel the justices to the performance of 

heir duties, to allege that the locating commissioners, in discharging their 
duties, were prompted by improper motives. 

Where an act of Assembly, establishing a new county, made it the duty of 
certain commissioners, to purchase a tract of land, and having taken a deed 
for it, to file such deed in the office of the County Court, and then for the 
justices of the county to do certain acts prescribed, it was held that the jus- 
tices were not entitled to any other notice that the commissioners had act- 
ed, than the filing of such deed; especially as,no notice is required, by the 
act, to be given them. 

The proper way for the justices of a county to make return to a mandamus, 
is for them to convene, and a majority being present, to fix upon the facts 
they mean to rely on by way of defense, and appoint some one of their 
body to make affidavit, and to do all other things required by the proceed 


(McKay v. Justices of Harnett, 4,Jones' Rep, 180, cited and approved) 
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_.. Morton for a peremptory mandamus, heard - before ‘Qs- 
BORNE, J., at the Spring Term, 1860, of Ashe Superior Court. 

The petition sets forth the act of Assembly, laying off and 
establishing the county of Alleghany, and that by a supple- 
mental act passed at the same session, (1858) five persons, 
naming them, were appointed gommissioners to locate the 
county seat of said county, at or as near the geographical centre 
of the said county, as to them should seem practicable, which 
was to be called “Sparta ;” where the court-house and other 
public buildings, were to be erected; and they were required 
to purchase, or receive by donation, a tract of land, to con- 
tain not more than one hundred acres, and to take a convey- 
ance therefor, to the chairman of the county court, The pe- 
tition sets forth further, that the commissioners appointed by 
the said act, performed their duty by causing a survey to be 
made of the new county, and having thus ascertained the 
centre, they fixed upon a point near thereto, on the land of 
one James H. Parks, and took a deed from the said Pa 
and two others, conveying to the chairman of the c ounty 
court of Alleghany county, and his successors, fifty acres of 
land, for the purposes declared i the said act of Assembly, 
and delivered the same to Allen Gentry, clerk of the county 
court of said county, in whose hands it still is. 

The petition further states, that, by the 8th section of the 
said act of Assembly, the justices of the county court, at tHe 
first session, a majority being present, are required to appoint 
tive commissioners, to lay off the lots of the said town, and 
after designating such as shall be retained for public use, 
shall expose to public sale the residue of the said lots, at sueh 
time and in such manner as the Court may direct, taking 
bonds and directing the justices to apply the proceeds to the 
erection of the public buildings. 

The petition sets forth, that the justices of the County Court, 
naming them, appointed the commissioners required, but 
gave them no instructions in what manner, and at what time 
to make the sale of the lots, and-at the next term of the Court, 
a majority being present, they revoked the appointment there- 
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tofore made, and directed them not to proceed in the bunsi- 
ness, and that they have failed and refused, and still fail and 
refuse to appoint any other commissioners, or to give any in- 
structions to those appointed, touching the laying off and 
selling the lots and laying off streets of the said town, or to 
do any other act in the discharge of such their duty. 

The petition avers that the said justices were fully aware of 
the proceedings of the locating commissioners im surveying 
the county—fixing on a site and taking a deed fer the land 
purchased, and of its existence in the hands of the clerk of 
the county court. 

The prayer is for a mandamus, commanding the justices to 
discharge their duty, in the premises, or show. good cause. to 
the contrary. 

The petition was verified in proper form, and the writ-of 
alternative mandamus issued, and was served on the justices 
of the said county of Alleghany. At the Spring Term, 1860, 
of Ashe Superior Court, which had jurisdiction of the case, 
several of the justices of the peace made return, that they 
were willing and anxious to proceed in the discharge of their 
duty, according to the requirements of the act of Assembly, 
but that they were over-ruled and prevented by the other 
justices of the county, who constituted a majority. The oth- 
er justices, being the majority, without having called a ses- 
sion, professed to make return through A. B. McMillan, and 
alleged for their return, that the commissioners appointed to 
fix upon a site for the county town, in performing that daty, 
did not consult their own judgments, but left it to a vote of 
the people of the new county, who determined on the place 
now insisted on, and, secondly, that the locating commission- 
ers had never notified the justices of their action in the pre- 
mises. 

The Court decided that the return was insufficient, and or- 
dered a peremptory mandamus to issue, from which the de- 
fendants appealed. 

Crumpler, for the plaintiffs. 

_ Boyden, for the defendants. 
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Barrrx, J. The relators having heretofore obtained # writ of 
alternative mandamus against the deferidants from the Judge 
of the Superior Court of Law, for the county of Ashe, to 
which the defendants made their return, in which they set 
forth the reasons why they had not performed the duties re- 
quired of them, and upon that return, the Court having made 
an order for a peremptory mandamus, the defendants took an 
appeal therefrom to the Supreme Court. 

The proceedings are founded upon the 7th and 8th sections 
of the act of 1858,-chapter 4, entitled “ An act supplemental 
to an act to lay off and establish a county by the name of Al- 
leghany, passed by the present session of the General Assem- 
bly.” The 7th section required of certain persons, therein 
named as commissioners, to select and locate a site for the 
county town at, or as near the geographical centre of ‘the 
county as practicable, and for that purpose, to purchase, or 
obtain by donation, a tract of land of not more than one hun- 
dred acres, “to be conveyed to the chairman of the 
court and his successors in office, for the use of the said coun: 
ty.” This duty, the relators alleged in their’ petition, had 
been performed, and the object of the mandamus prayed for, 
was to compel the defendants to appoint five commissioners 
“to lay off the lots of the said town,” and to perform the oth+ 
er duties required of them by the 8th section of the act. © 

The only facts set out in the return of the defendants, 
upon which their counsel relied in the argument here, in 
opposition to the order for the peremptory mandamus, are, 
first, that the commissioners, who were appointed to locate 
and'select a town for the county seat, did not, in performing 
that‘daty, act upon their own judgments, but upon the result 
of a vote of a majority of those citizens of the new county, 
who voted upon the subject; and, secondly, that the said 
commiisxiouers had never notified! the defendants, as justices, 
either in writing or verbally, that they had selected a site for 
the county town, and purchased, or obtained by Gouneies, the 
land upon which it was to be located. 

We are decidedly of opinion, ‘that neither of these objec- 
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tions can avail the defendants. The justices of the county 
court have, clearly, no right to go behind the action of the 
locating commissioners, and enquire by what motives they 
were prompted in the performance of their duty. The commis- 
sioners did precisely what they were authorised and required 
by law to do, and it would be singular, indeed, if the validity 
of their act depended upon the motives, good or bad, by which 
they were actuated in doing it. 

With regard to the second objection, it is admitted by the 
defendants that the commissioners had taken a deed, by which 
the grantor conveyed fifty acres of land to the chairman of 
the county court, for the use of the county, in which deed, 
however, one acre was excepted. It is admitted that this deed 
was deposited in the office of thé clerk of the county court, 
and the defendants knew that fact. That act of the locating 
commissioners, so far as we can see, was all that the law con- 
templated, in order to make it the duty of the defendants to 
appoint commissioners for performing the duties enjoined by 
the 8th section of the act. We cannot discover that the loca- 
ting commissioners were required to give any kind of notice 
to the defendants, of what they had done, it being supposed 
that when the deed for the land, which they were required to 
procure, was filed in the office of the clerk of their court, 
they would know it, and would thereupon immeédiately pro- 
ceed to appoint commissioners for laying out the lots and 
streets of the town, selling lots, &c., so that the public build- 
ings of the county might be erected as soon as practicable. 

We have considered the case as if all the proceedings were 
proper; but in truth, it was irregular that two returns 
should have been made, one by a majority and the other by 
a minority of the justices of the county. As we said in the 
ease of McCoy v. The justices of Harnett, 4 Jones’ Rep., 
180. “A mandamus to ‘thé justices of a county,’ issues 
against them as a body, and not as separate individuals ; so 
they must make ‘a return’ as a body. To this end, it is proper 
for the justices to convene and, a majority being present, as 
for the transaction of any other county business, to agree upon 
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the facts which are to be set out for their return: In this\ 
as in other cases, a majority of those present will govern.— 
They will then appoint some one of their body, who, as their 
agent, is to make the proper affidavit, and do all other acts 
and things which may become necessary in the course of their 
proceeding.” But, nojwithstanding the irregularity to which 
we have alluded, as the parties and their counsel have trea+ 
ted the return of a majority of the justicts, as “the return of 
the justices of the county” we have regarded it as sueh, and, 
so regarding it, we find nothing in it to prevent the relators 
from having an order for a peremptory mandamus against — 
them ; the judgment of the Superior Court to that effect, he 
therefore be affirmed. 


Pur Cori, Judgment affirmed. 








HUGH LITTLE v. G. B. HOBBS, Administrator. 


Though a covenant be with two or more, jointly, yet if the interest and 
cause of action of the covenantees be several, the covenant shall be taken 
to be several, and each of the covenantees may bring an action for bis par- 
ticular meee, notwithstanding the words of the convenant &re joint. 


Tis was an action of covENANT, tried before Dick, J., at 
the Fall Term, 1860, of Lincoln Superior Court. 

‘Phe instrament declared on, was executed by most of the 
children of William Little, who had then lately died, posses- 
sed of a large estate, and certain of his children had exhibi- 
ted a script, which purported to be a will, but which was de- 
nied by the parties to this covenant. The covenant recites 
the invalidity of the will, and binds the parties interchangea- 
bly to employ counsel and to bear an equal share of the ex- 
pense of controverting the will. The covenant then proceeds as 
tollows: ‘and it is farther expressly stipulated and agreed upon 
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by all the contracting parties, that if the will iseet aside, and the 
estate is to be divided between the heirs-at-law and distributees 
of the said William Little, deceased, that Hugh Little and Pat- 
sey or Martha Little, the two oldest children of the said Wil- 
liam Little (who are said to have been born out of wedlock) 
shall have an equal and full share of jthe said estate of Wil- 
liam Little.” Hugh Little and Patsey both signed the bond 
and contributed to ¢arrying on the suit, which resulted in set- 
ting aside the script and a division of the estate among the 
heirs-at-law and next of kin, from which the two oldest, Hugh 
and Patsey, were excluded on account of their illegitimacy. — 
Hobbs, the defendant, after the execution of the covenant, 
married one of the co-obligors, Polly Sherrill, and as her hus- 
band and administrator (she having died in the mean time) 
received a large amount of money and estate, say $2500, but 
refused to contribute any thing to Hugh and Patsey ; on ac- 
count of which refusal, each of them brought suit separately 
against him on the covenant. In this case, the counsel for the 
defendant, objected to the form of the action, because the two 
had not sued jointly. The Court, upon the point reserved, 
ruled that the action was well brought, and the defendant 
appealed. 


Boyden, for the plaintiff. 
Thompeon, for the defendant. 


Manty, J. Several objections were made to plaintiff’s 
recovery in this case, all of which have been abandoned in 
this Court, except the second, in order, viz., that there were 
two covenantees in that part of the instrument, the breach of 
which, is assigned as the ground of this action, and that these 
should have joined. We do not think this objection can be 
sustained. 

The parties to this covenant other than Hugh, and Patsey 
Little, bind themselves, each separately, to the two latter in 
the sum of five thousand dollars, to allow the said Hugh and 
Patsey a full share of their father’s estate. The interest of the 
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covantees, in this stipulation, is manifestly several. Dama- 
ges for its violation result to each, irrespective of the other, 
and eonsequently, each may maintain an action, according to 
the distinction taken in the case of Lccleston and wife v, 
Olipsham, 1 Saun. Rep. 153. Ina note to that case, it is 
stated, that though a covenant be with two or more, jointly, 
yet, if the interest and cause of action of the covenantees be 
several, the covenant shall be taken to be several, and each 
of the covenantees may bring an action for his particular dam- 
age, notwithstanding the words of the covenant are joint, and 
for this, there are cited a number of authorities. 

The law now seems to be settled, that the insertion, or omis- 
sion of words of severance, such as “ with them and each of 
them,” can make no difference as to the covenantees, but that 
the action will, in all cases, follow the interest, without re- 
gard to the words of the covenant. 

The paragraph cited, on the argument, from 1 Chitty’s - 

Pleading, 12, is based upon-a case, Petrie v. Bury, reported 
in 10 E. Com. L. Rep. 108, and the language of the author. is 
to be interpreted with reference to the principles decided.in 
that case. It was a covenant with three persons, that if cov- 
enantor’s wife survived him, that his heirs, executors and ad- 
mistrators should pay to them an atinuity for her. Here, a 
joint action was held necessary, for the reasons, as stated by 
the Judges who delivered the opinions, that it was a trust, 
and the covenantees trustees, who were not to have any part 
of the money to their own use, but jowmily receive the same 
as a security for the exeeution of the trust, like a trust con- 
ferred, in a similar way, upon executors. 
' This ease recognises the distinction taken by Williams in 
his notes te Saunders, referred to above, viz., that the rights 
of covenantees as to actions upon the covenants, will depend 
upon the nature of their cnterests, whether joint or several. 


Psp Orga, Judgment affirmed. 











COMMISSIONERS OF CONCORD v. PATTERSON & KESLER. 


ghe Legislature may delegate a portion of the general taxing power to ineor- 
porated towns for corporation purposes, and it was Held that the statute, 
Rev. Code, chap. 111, sec. 13, empowering the commissioners of ineorpor- 
ated towns to levy a tax of twenty-five dollars upon retailers of spirituous 
liquors by the quart measure or under, was a proper exercise of their power. 


Tas was an action of peBT upon a town ordinance, submit- 
ted to Dick, J., at the last Fall Term of Cabarrus Superior 
Court, upon the following case agreed. 

By an act of the General Assembly passed at the session of 
1850 and ’51, (chapter 829,) the plaintiffs are constituted:a 
corporation with all the necessary and usual powers and pro- 
visions of municipal corporations. Section 30 of that aet, 
provides that the County Court of Cabarrus shall grant no 
license to retail spirituous liquors by the small measure with- 
in said town, unless the applicant shall have first obtained 
from the board of commissioners their certificate of their as- 
sent to the same, and for which, they are authorised te de 
mand the sum of ten dollars for the benefit of the town. | 

In April, 1857, among other ordinances passed and duly 
published, was one entitled, “ Town taxes,” which incorpora- 
ted a provision of the general law, entitled “Towns,” (Rev. 
Code, chap. 111, sec. 13,) and levied a tax of twenty-five dol- 
lars for a revenue “on all persons (apothecaries and drug- 
gists excepted) retailing liquors or wines of the measure of 
a quart or less.” 

The defendants were the owners ef a grocery in said town, 
and sold liquors and wines by the measure of a quart, they 
had no license to retail. They refused to. pay the tax of twen- 
ty-five dollars thus levied, and this suit was brought by a 
warrant to recover the same. 

The only question intended to be submitted to this Court 
was, whether the raetomnannees were liable to this tax of — 
five dollars. 

On the foregoing facts, his Honor being of opinion with 
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the plaintiffs, gave judgment pro forma accordingly. De- 
fendants appealed to this Court. 


Fowle, for the plaintiffs. 
V. 0. Barringer, for the defendants. 


Manty, J. We are not informed upon what ground the 
recovery is resisted in this case, and are unable to discover 
any. The geyeral law, empowering our incorporated towns 
to raise a revenue by taxing certain specified objects, pro- 
vides that a tax, not exceeding twenty-five dollars, may be 
levied on all persons (apothecaries and druggists excepted,) 
retailing and selling liquors and wines of the measure of a 
quart or less. The tax in question seems to be in strict con- 
formity with this power. The power of the Legislature to 
tax dealers in spirituous liquors at will, restrained only by 
their sense of justice and the interests of the country, we take 
to be unquestionable. The legislative authority to delegate 
this power has been exercised from the foundation of the gov- 
ernment, and is equally well fixed. We are not aware of any 
thing in the laws, by which these powers have been parted 
with or abridged. 

The indictable character of a retailing in quantities less 
than a quart without license, does not at all touch the taxing 
power. 

By the general revenue law, a tax in behalf of the State of 
five-per cent. is levied on capital invested by dealers in li- 
quors, &c., Rev. Code, chap. 99, sec. 24. 

This exercise by the Legislature of the power to tax, and 
the delegation of it at the same time within certain limits, in 
respect to the same objects, is of frequent occurrence in the 
eode of the State. ; 

The two taxes are imposed for different purposes. It wonld 
be perfectly competent for the Assembly to do both; to tax 
an object to a certain extent for one purpose, and again to tax 
it in a similar way for another purpose. And wesee no good 
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reason why it may not divide and delegate a portion of this 
power when it is necessary or expedient to do so. 

The government of North Carolina, in respect to the power 
of taxation, has been conducted in this way from the begin- 
ning. , 

The Legislature exercises directly a portion of the taxing 
power for State purposes, the county court, under authority 
from the Legislature, exercises another portion for county pur- 
poses, and incorporated towns still another portion for corpor- 
ation purposes, all upon the same objects of taxation. 

We are of opinion that the pro forma judgment below, for 
the plaintiff, is correct. 


Per Cvrram, Judgment affirmed. 








ABNER ©. McDOWELL v. WILLIAM BOWLES. 


It is not actionable, per se, to charge a white man with being a free negro; 
and it does not alter the case, that such man was a minister of the gospel. 


Tus was an action on the case for sLanpuk, tried before 
Diox, J., at the last Fall Term of Surry Superior Court. 

The plaintiff declared that he was a clear blooded white 
man, and a regular licensed minister of the Baptist Church; 
that the defendant said of him at a constable’s election, where 
plaintiff came forward to vote, that he (plaintiff) had no right 
to vote ; that he (plaintiff) was a free negro, and said, “if you 
let free negroes vote, here, let Zach. Warden (who is a free 
negro) vote also.” There was no special damage laid or 
proved. 

The defendant moved to nonsuit plaintiff, upon the ground, 
that the words alleged to have been spoken, were not action- 
able. His Honor being of that opinion, ordered a nonsuit, 
from which plaintiff appealed. 
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Crumpler, for the plaintiff. 
Boyden, for the deféndant. 


Manty, J. Weare not aware of any class of defamatory 
words, which are held to be actionable, that would embrace 
the language complained of in this case. The three classes 
most usually found in elementary books, are : 

1. Words that impute a crime or a misdemeanor, punisha- 
ble by an infamous penalty. 

2. Words that impute an contagious disease, by which the 
party impugned would be excluded from society. 

3. Words derogatory to one iy respect to his office, profes- 
sion or calling. 

The case before us, is not embraced in any of these classes. 

It is obviously not in the first. It is not in the second, for 
the reason that this class has been strictly confined to the im- 
putation of certain diseases of a loathsome or pestilential na- 
ture. It is not in the third, because the offensive language is 
not spoken of the plaintiff nm respect to his calling, which is 
indispensable to the actionable character of words in that 
class. It is stated in the declaration, that the plaintiff was a 
minister of the gospel. Conceding this to be one of the cal- 
lings which falls within the rule of law in respect to slander, 
(which is by no means certain) yet, its sacred character will 
not make language actionable, which would not be so, if used 
of a private person, unless such language be of and concern- 
ing him. in his capacity of minister. 

Thus stands the law, as we conceive, in respect to words al- 
leged to be actionable of themselves; with respect to all other 
disparaging words, outside of the limitation prescribed, spe 
cial damage must be alleged and proved. 

Concurring with the Court below, that the words are not 
subject to an action without an allegation and proof of special 
—— the judgment of nonsuit, in the Court rua is wi 


Per Gomi, | ' | judgment aft 
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WILLIAM ©. KINSBY v. THE MAGISTRATES OF JONES. 


The justices of a county are not responsible to the owner of property for in- 
jaries to it, occasioned by defects in public bridges under their control. 

Tis was an action of the cask, submitted to Barry, J., at 
Fall Term, 1860, of Jones Superior Court, upon the following 
case agreed. 

The plaintiff’s negro, with a mule and cart, while crossing 
over a bridge in the county of Jones, were precipitated into 
the river Trent, by the breaking in of the bridge, and in con- 
sequence thereof, the mule and cart were lost. It was admit- 
ted that the bridge was dangerous, and that the magistrates 
knew it, but it was also admitted that they had entered into 
a contract with a person fully competent to repair said brid 
as soon as they were aware of its dangerous condition, at 
that he had neglected to do so. It was agreed, that if the 
Court should be of opinion that the defendants are liable in 
this action, judgment should be rendered for the plaintiff, for 
the sum of one hundred and seventy dollars; if the contrary, 
that judgment of nonsnuit should be entered. The Court be- 
ing of opinion that the action could not be sustained, jndg- 
ment of nonsuit was accordingly entered, Plaintiff appealed 
to this Court. 


J. W. Bryan, for the plaintiff. 
Washington, for the defendant. 


Manty, J. We concur with the Court below, in the opin- 
ion that this action cannot be sustained. The justices cannot 
be! held responsible, either in criminal proseeutions or civil 
actions for deficiencies in the public highways and bridges. 
They are charged with certain duties in respect to them, but 
when these are performed, their office ceases, and the over- 
seers and contractors are responsible to the country and to citi- 
zens. ‘ 

That they are not criminally responsible, except for: the 
non-performance of the specific duties assigned them by law, 
is;decided by the-ease of Zhe State v. The justices of Lenoir, 
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4 Hawks, 194; and that they are not responsible at all, in 
civil actions to the citizens of the country, is also settled by 
authority, and the uniform practice of the State. 

We content ourselves with referring to the work.of Angel 
and Durfee on highways, sec. 286, and the cases there cited, 
which was called to our attention by the defendant’s counsel, 
in the argument. 

In some of the States it seems provision has been made, 
subjecting parishes, townships, counties and the like, guase 
corporations to a limited responsibility by civil action, but it 
is well settled that there is no such redress at common law.— 
The reasons given are, that it isa public matter, and ought to 
be reformed by presentment; and that corporations of* that 
class have no treasury at their disposal, out of which they 
could pay damages and no power to provide any. 

The justices, as a municipal body in our system, act only 
through the medium of a majority of its members, and theiy 
actions, when done, bind the body as such, and not the indi- 
viduals of whom it is composed. So their refusal or neglect 
to act would be the refusal or neglect of the body, and render 
it alone responsible. How is satisfaction of a judgment, 
against such a body, to be obtained. 

Heretofore, in North Carolina, redress against the justices 
for misconduct or omission of duty, has been sought through 
the writ of mandamus. Resort to this process is based upon 
the assumption that there is no other legal remedy, for it is 
only proper in that case, as is shown in the State v. Jones, 
1 Ired., 129 ; and the State v. The justices of Moore, 2 Ired., 
430. The many cases of mandamus, found in our reports, to 
compel justices to perform their duties are, therefore, so many 
judgments of our courts, by a necessary implication that the 
remedy, by private action, was not open to the citizen. 

The novelty of this action is evidence against it. Although, 
as alleged, it belongs to the common law rights of action, itis 
without precedent so far as we know. 











EMANUEL JACKSON v. PETER HANNA, Administrator. 


Where a grantor of land in another State, entered into a covenant of quiet 
enjoyment, and after his death, his widow recovered of the grantor a sum 
certain in lieu of her dower, (the law of that State subjecting all lands, to 
dower, of which the husband was seized during coverture) it was Held 
that such recovery was an eviction, and the covenantee was entitled to 
recover the amount paid. 

Where a covenantee sued on his covenant for quiet enjoyment, on account of 
a recovery of a sum certain off of him by the widow of the covenantor for 
her dower, and it appeared that only a part of the recovery was paid when 
the suit was brought, and the rempinder afterwards and before the trial, it 
was Held that the covenantee was entitled to recover the whole sum, 

The action on a covenant of quiet enjoyment is transitory, and though enter- 
ed into in another State, may be sued on in this State. 


Tuts was an action of covENANT, tried before Saunprrs, J., 
at the Special Term (June, 1860,) of Richmond Superior 
Court. 

The plaintiff declared on a covenant contained in a deed to 
him from the defendant’s intestate, one Eli Meekins. The 
covenant is in these words: “and Ido hereby bind myself, 
my heirs, executors and administrators, to warrant and for- 
ever defend all and singular the said premises, unto the said 
Emanuel Jackson, his heirs and assigns, against myself and 
my heirs, and against all persons whomsoever, lawfully claim- 
ing, or to claim the same, or any part thereof.” 

The plaintiff entered into possession of the land, which isin 
South Carolina, during the life-time of the covenantor, and 
has continued in possession ever since. After the death of 
the covenantor, his widow filed a petition for dower in the 
courts of South Carolina.. It was proved that by the laws.of 
that State, the widow of one dying intestate, is entitled to 

_her dower in ali the land of which her husband was seized 
during the coverture, and that the jury may lay off her dow- 
er in the land, or may, in their discretion, if, in their opinion, 
euch assignment cannot be made without injury to the inter- 
ests of the parties concerned, ascertain the value of her dower, 
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and direct the value of the same to be paid in money. In 
this case, the jury ascertained the value of the dower inter- 
est, and there was a verdict and judgment against the plain- 
tiffin this case, for $590,68, with interest on $516,66, until 
paid, and costs $52,33, and an execution issued for the same. 
Before the bringing of this suit, the plaintiff paid the costs of 
the proceeding for dower, to wit, $52,33, and during the pen- 
dency of the suit, and before the trial, he paid the whole judg- 
ment, amounting to $712,17. 

There was a verdict for the plaintiff for the whole amount, 
subject to the opinion of the Court upon the law of the case, 
with leave to set aside the verdigt and enter a nonsuit, in case 
it should be against the plaintiff, or otherwise should give judg- 
ment for whatever the plaintiff was entitled to. 

His Honor, on consideration, gave judgment for the amount 
of the costs paid, ($52,33) and the plaintiff appealed. — 


RR. H. Battle, for the plaintiff. 
Strange, for the defendant. 


Manty, J. We interpret the warranty in the deed of. Eli 
Meekins, of 7th October, 1851, a covenant for quiet enjoy- 
ment, and after some reflection, conclude that the recovery 
by the widow of Meekins of the judgment of $590,68, the 
the suing out of execution and enforcing the collection of the 
same is, under the circumstances, an eviction, which entitles 
the plaintiff to his action of covenant on the warranty. 

It seems, by the law of South Carolina, the widow is enti- 
tled to dower in all lands of which her husband was seized 
during the coverture, and that the jury may either assign 
dower by an allotment of a portion of the land, or where the 
interests of all concerned require it, by an assessment of the 
value of the same, to be paid her in money. Dower was.as- 
signed in the latter mode, a judgment was rendered against 
Jackson for the same, a fiert facias sued out and the moneys 
made thereon. If dower had been assigned by an allotment 
of land, followed on the.part-of the widow. by. an action of 
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ejectment, and writ of possession executed, the case* would 
have been free from all doubt. The case before us; does 
not differ substantially from this. Dower is assigned in the 
land in a different mode, by force of the law, and the plaintiff 
makes'satisfaction for the same, under the compelling process 
of the law. This is the same, in all essential particulars, as a 
dispossession under a superior title pro tanto-—both being, in 
substance, a disturbance of the possession by process of law. 

It has been held in our State, in the case of Coble v. Well- 
born, 2 Dev. 388, that the purchase of an outstanding title 
established by an action of ejectment, was not an evictiom 
The case differs from the one before us, in the important par- 
ticular, that the purchase was voluntary and for the sake of 
peace—there being no actual coercion or enforcement of the 
superior title. The plaintiff has lost a part of the thing bought, 
occasioned by the right or claim of a third person enforced 
at law. This is eviction, and the judgment of the Court be- 
low, in that particular, was correct. 

We think there was error, however, in respect to the dam- 
ages held by the Court to be recoverable in the action. The 
part of the judgment paid after the suit, and before the trial, 
was also recoverable. With respect to damage, we appre- 
hend the law to be that proof of such may extend to all facts, 
which occur or grow out of the injury, even up to the day of 
the verdict—excepting those facts, which not only happened 
since the commencement of the pending suit, but do, of them- 
selves, furnish sufficient cause for a new action. Indeed, itis 
upon this general principle, that interest is computed up to 
the time of the verdict in an action for the non-payment of a 
sum of money. Mr. Sedgwick, in his work on damages, says 
(page 104, 6) “ It is agreeable to the principles of the com- 
mon law, that whenever a duty has been incurred pending 
the suit, for which no satisfaction can be had, by a new suit, 
such duty shall be included in the judgment to be given in 
the action already depending.” The enforcing of the judg- 
ment, which constituted the eviction, having been partly ae- 
complished before the suit, it follows upon the principles laid 
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down, that all the damage, resulting from the eviction, should 
be given in the present suit. 

There are two cases in the Massachusetts reports, which 
appear to be somewhat analogous to this, upon the. present 
point; Lefingwell v. Elliott, 10 Pick,; Brooks v. Moody, 
20 do., 474, where it is held, in actions upon covenants of 
warranty against incumbrances, the plaintifis may recov- 
er the amounts fairly and justly advanced to remove the in- 
cumbr&nces, although paid after the suit begins. 

A question has been raised whether this be a local or tran- 
sitory action, and therefore whether it be well brought in this 
State. The action being upon contract, is transitory, and «is 
well brought. This point is fully discussed and settled in the 
case of Zhursley v. Plant, 1 Saun., 241, b. note 6. . 

There should have been a judgment below according to 
agreement, with respect to the points reserved, for the entire 
amount of damage incurred to the trial, and this judgment 
will be accordingly rendered here. 


Per Curtam, ae udgment reversed. 








SAMUEL T. BOND v. THOS. D. WARREN, 


Juries are at liberty to infer the motives of parties from their conduct, there- 
fore where, in an action for an assault and battery, it was proved that the 
defendant came to the house of the plaingiff, with whom he had been be- 
fore on friendly terms, and said to him, “ How dare you send a letter. to 
my house,” and immediately assaulted him, it was held error.in the judge 
to chargg the jury that there was no evidence that the letter was offensive 
or insult, and that they could not infer that it was so. 


Tus was an action of TRESPAss wi et armés, tried before 
Howarp, J., at Fall Term, 1860, of Chowan Superior Court. 
The: plaintiff introduced a witness, his daughter, who -testi- — 





IN THE SUPREME COURT. 


Bond v. Warren. 








fied that in November, 1859, the defendant came to the store 
of the plaintiff, walked up to him, and said, ‘* How dare you 
send a letter to my house ;” that the plaintiff replied, “ What 
do you mean sir!” and that the defendant then committed the 
trespass complained of. The witness further testified, that the 
store of plaintiff, and dwelling of defendant, were both in 
Edenton ; that the defendant was a widower, with a daughter, 
just returned from school, a young lady living with him; that 
she had never seen the defendant in plantiff’s store before this 
time, and that she had never heard of any difference or difti- 
culty between them ; that, so far as she knew, and as she be- 
lieved, they were on friendly terms before this. The defen- 
dant’s counsel argued that a letter had been sent to defen- 
dant’s house, that it was offensive or insulting, and might have 
been directed to defendant’s daughter. 

The Court charged the jury, that althongh they might infer 
from the evidence that the plaintiff had sent a letter to defen- 
dant’s house, there was no evidence that the letter was sent 
as directed to defendant’s daughter, or that the letter was of- 
fensive or insulting; that if the fact was so, the defendant 
should have shown it, and that as he had not done so, they 
must not so consider it in making up their verdict. Defen- 
dant’s counsel excepted. Verdict and judgment for plaintiff. 
Appeal by defendant. 


Johnson and Hines, for plaintiff. . 
Badger, Collins and H. A. Gilliam, for defendant. 


Barriz, J. This was an action for an assault and battery, 
committed by the defendagt upon the plaintiff, in which the 
plaintiff sought to recover, and did recover what is called 
vindictive or punitory damages or smart money. In such an 
action, it is generally, if not always important to asc®rtain, as 
far as possible, by what motives the wrong-doer was actuated; 
for, upon the character of those motives, the amount of the 
damages must materially depend. If the attack upon the per- 
son of the plaintiff be cool and deliberate, wanton and unpro- 
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voked, the jury will be justified in assessing very high dam- 
ages ; while on the contrary, if the defendant commit the bat- 
tery under the influence of passion, exeited by an actual or 
supposed injury done, or insult offered to him by the plain- 
tiff, the damages ought to be comparatively low. Motive, 
then, being an essential ingredient in the offense, is certain- 
ly’a proper subject of proof. Itfreqaently happens, however, 
that this proof cannot be made by any direct testimony, and 
each party is necessarily driven to rely upon the indirect or 
presumptive evidence, arising from the conduct of the oppo- 
site party. That such presumptions are allowable, and why 
they are so, is very well explained by Mr. Starkie in his ex- 
cellent “Practical treatise on the law of evidence,” (see 1 
Stark. Ev. m. p. 50 and 51.) He says,.“ Presumptions, and 
strong ones, are continually raised upon knowledge of the hn- 
man character, and of the motives, passions and feelings, by 
which the mind is usually influenced. Experience and obser- 
vation show that the conduct of mankind is governed by gen- 
eral laws, which operate, under similar circumstances, with al- 
most as much regularity and uniformity as the mechanical laws 
of nature themselves do. The effect of particular motives up- 
on human conduct, is the subject of every man’s observation 
and experience, to a greater or less extent, and in proportion 
to his attention, means of observation and acuteness, every 
one becomes a judge of the human character, and can con- 
jecture on the one hand, what would be the effect and influ- 
ence of motives upon any individual under particular cireum- 
stances ; and on the other hand, is able to presume and infer 
the’ motives by which an agent was actuated, from the partic- 
ular course of conduct which he adopted. Upon this ground 
it is, that evidence is daily adduced in courts of j justice of the 
particular motives by which a party was influenced, in order 
that the jury may infer what his conduct was, under those cir- 
cumstances; and, on the other, juries are as frequently called 
upon to infer what-s man’s motives and intentions have beet, 
fromy his conduct and his acts. All this is done because every 


man is presumed ‘to resin aaa connection 
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between motives and conduct, intention and acts, which he 
has acquired from experience, and be able to presume and in- 
fer the one from the other.” : 

The direct bearing of these remarks upon the case now be- 
fore us, is obvious. . The defendant being upon friendly terms 
heretofore with the plaintiff, went to his store and beat him 
in his own house, in the presence of his daughter. What mo- 
tive prompted him to commit so lawless and violent an act? 
The jury, who were called upon to decide upon the questions 
connected with that act, had a right to infer the motive from 
his conduct, which being pars ret geste, was evidence for 
him. What then was his conduct? The witness stated that 
he came to the store of the defendant, and walking up to him 
said, “ How dare you send a letter to my house.” What mo- 
tive can fairly and reasonably be inferred from such conducts 
but that a letter was sent by the plaintiff to the defendant’s 
house, which was, or which the defendant supposed to be, of- 
fensive in its terms. It is impossible to suppose that a sane 
man would have acted towards one with whom he was on 
friendly terms, as the defendant did towards the plaintiff, un- 
less he, in some way, felt himself agrieved by the act of the 
other. If such an inference, then, was a fair and reasonable 
one, the jury had a right to draw it, and his Honor erred in 
instructing them otherwise. Nor was that error cured by the 
failure of the defendant to produce the letter, and offer it in 
evidence, so that the jury might see the contents and judge 
for themselves, whether they were offensive or not. It did 
not appear that the defendant had the letter in his possession. 
He may have refused to receive it, or may have sent it back. 
But even if he had the possession of it, his non-production 
of it was only evidence for the consideration of the jury, as 
to the character of its contents, but did not justify the court 
in withdrawing from the jury the right to make their own 
inferences, from the conduct of the defendant. His Honor 
very properly said, that there was no evidence that the letter 
was sent or directed to the defendant’s daughter, but he went 
too far in instructing the jury that they could. not infer that 
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it was offensive or insulting to the defendant himself. » His 
conduct showed clearly, that it was so, or that he thought: it 
was so, and though his non-production of the letter, (supposing 
that he had it) may have weakened the testimony, it did’ not 
entirely destroy it. 


Per Curiam, Judgment reversed, and a venire tee 








THOMAS G. SPARROW ». ROBERT C. MAYNARD. 


In a declaration for slander, in charging the plaintiff with perjury in another 
State, it must be averred that, by the laws of such other State, perjury is 
an offense to which is annexed an infamous punishment. 


Tas was an action for slanderous words, spoken, tried be- 
fore Bamey, J., at the Fall Term, 1860, of Craven Superior 
Court. 

The words complained of, are elaborately set out in a dec- 
laration, and the substance of them is, that on an indictment 
in a criminal court, in Baltimore in the State of Maryland, 
against one Thomas B. James, for obtaining goods under false 
pretences, the plaintiff, who appeared as a witness for the said 
James, committed willful and corrupt perjury. The  eclara- 
tion, however, no where averred that, by the laws of Mary- 
land, perjury was, ot now is, punishable with an infamous 
punishment... > 

Exception was taken, on the trial, to this defect in the dee- 
laration, and was sustained by his Honor, who nonsuited the 
aa from which he eed to this ee 


- MoRae, for the plaintift wi 
Haughton and Miller, for the defendant. 
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' Mantuy, J. The question presented for our consideration 
is, whether the declaration sets out matter that, in law, con- 
stitutes slander. For if it do not, according to the case of 
Brown v. Dula,8 Murph. 574, the plaintiff was properly 
nonsuited in the Court below. 

Words actionable per se, that is say, where no special dam- 
age is alleged, must impute an infamous offense. This is welt , 
settled by the cases of Skinner v. White,1 Dev. and Bat. 471, 
and Wall v. Hoskins, 5 Ire.177. The infamy of the punish- 
ment seems to be the criterion by whieh the effect of words 
to degrade, socially, is judged, and by which their actionable 
character is determined. 

If the words do not, of themselves, anal such offense, 
they must be helped out by the averment of matter, to give 
them their proper and the requisite signification. 

Where words charge an act committed in another State, 
we cannot certainly know without aid, that any offense 
against law is imputed. That depends upon the law of the 
State, of which we do vot take judicial cognizance. It is 
necessary, therefore, to complete information as to the cha- 
_ racter of such words, that it should be averred, and, of course, 
proved, what the law of the State is, where the act is located. 

This principle, with regard to words of the class, we are 
now considering, is settled by the cases of Shipp v. McCraw, 
3 Murph. 466, and Wall v. Hoskins, 5 Ire. 177. It is thus 
settled, not upon the ground, that peril to the plaintiff must be 
shown, as an ingredient in slander, for peril is not necessary, 
but because the law, where no special damage is alleged, has 
thought proper to annex social loss only to charges of that 
class. Contumely is said to be the gravamen of the action, 
and a legal inferenee of that can only be drawn from the im- 
putation of felonious or other imfamous offenses. 

We do not wish to be understood as saying, that the infer- 
ence of social loss will be drawn in this State from ev 
charge of an offense committed in another State, which, by 
tha fit af chit. tata, io poeiahes: ntpenaieta - That will de- 
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perd upon the light in which it is regarded here. Bat aie 
that discussion, we do not enter. 


We are of opinion, therefore, that in a declaration for slan- 
der, in charging the plaintiff with perjury in the State of Ma- 
ryland, it must be averred, that by the laws of Maryland, per- 
jury is an offense to which is annexed an infamous punish- 
ment. What it is necessary to aver, it is necessary, accord- 
ing to a well established principle of pleading, to prove. Al- 
legations without proofs, and proofs without allegations, are 
equally unavailing. There is no error. 


Pre Curt, Judgment affirmed. 








Doe on the demise of EDWARD WELCH ef al v.. WILLIAM TROTTER. 


Where an Indiam, under the treaties of 1817 and 1819, after having his re- 
servation allotted to him, voluntarily abandoned it and re-united himself 
with his tribe, west of the Mississippi, it was held that his children, after 
his death, were not entitled to any estate insuch ceservation. 

A treaty in its effect is an executory agreement, and where an estate waslim- 
ited by treaty, to one for life, with a remainder to others, on a condition 
extending to both estates, it was held that on breach of such condition, 
both estates were defeated without entry. 


Actypn of xsxcrment, tried before Hxaru, J., at the Spring 
Term, 1860, of Macen Superior Court. 

The lessors of the plaintiff, in this case, are the children 
and widow of. John Welch, a native cherokee Indian. By 
the Sth article of the treaty of 1817, it is provided that— 

. “To each and every head of any Indian family, residing on 
the east side of the Mississippi river, on the lands that are 
now, or may hereafter be surrendered to the United States, 
who may wish to become citizens of the United States, the 
United States do agree to give a reservation of six hundred 
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and forty acres of land, in a square, to inelnde their improve- 
ménts, which are to be as near the centre thereof as practica- 
ble, in which they will have a life-estate, with a reversion in 
fee simple to their children, reserving to the widow her dow- 
er, the register of whose names is to be filed in the office of 
the Cherokee agent, which shall be kept open until the cen- 
sus is taken as stipulated in the third article of this treaty: 
Provided: That if any of the heads of families, for whom 
reservations may be made shall remove therefrom, then, in 
that case, the right to revert to the United States.” 

By the second article of the treaty of 1819, it is provided 
that— The United States agree to pay according to the stip- 
ulations contained in the treaty of 8th of July, 1817, for al? 
improvements on land lying within the country ceded by the 
Cherokees, which add real value to the land, and do agree to 
allow a reversion of 640 acres to each head of any Indian family 
residing within the ceded territory, (those enrolled for the 
Arkansas excepted) who choose to become citizens of the 
United States in the manner stipulated in the said treaty.” 

Welch made application for a reservation, having had his 
name registered for that purpose, and accordingly, the land 
in question, on which he was residing with his family at the 
date of the treaties; was duly surveyed and laid off to him as 
a reservation. He continned to reside on the premises until 
February, 1822, when he voluntarily delivered them to one 
Benjamin 8S. Brittain, and removed to the Cherokee nation, 
beyond the Mississippi. He, subsequently, claimed and re- 
ceived compensation under the treaty of 1835, for his impreve- 
ments on the land in question, and claimed and received his 
share of the per capita and removal fund, secured to the Cher- 
okees, under the treaty. 

The full particulars of the defendant’s title are set out in 
the case agreed, but as the whole case turns upon the want of 
title in the lessors of the plaintiff, it is not deemed important 
to report them. 

These facts were agreed upon by the counsel of the parties, 
and submitted for the judgment of the Court, who, pro forma, 
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decided in favor of the plaintiff, from which the defendant 
appealed. 

This cause was argued by Gaither for the plaintiff, and 
NV. W. Woodfin, for the defendant, at Morganton, and upon 
an advisari and removal to this Court, was again ate by 


Phillips, for the defendant. 
No counsel appearing here for the plaintiff. 


Prarson, ©. J. The case depends upon the construction 
of the treaties of 1817 and 1819, between the United States 
and the Cherokee Indians. 

By the 8th article of the treaty of 1817, it is stipulated that 
“to each and every head of any Indian family, residing on 
the east side of the Mississippi river, on lands that now are, 
or may hereafter be surrendered to the United States, who 
may wish to become citizens of the United States, the United 
States do agree to give a reservation of 640 acres of land to 
be surveyed, &c.,” “in which they shall have a life-estate, 
with a reversion in fee simple to their children, reserving 
to the widow her right of dower, and the register of whose 
names is to be filed in the office of the Cherokee agent, which 
shall be kept open, &c., provided, that if any of the heads of 
families, for whom reservations may be made, shall remove 
therefrom, then, in that case, the right to revert to the Uni- 
ted States.” 

The second article of the treaty of 1819, merely reiterates 
and confirms the right in the manner stipulated in the previ- 
ous treaty. 

Prior to these treaties the Cherokee Indians lived on, and 
were in possession of a large body of land, of which the tract 
in cantroversy was parcel, within the limits of this State, but 
it was conceded that the title to the land was im tlie State, 
subject to a right of occupancy on the part of the Indians. 
That is, the ultimate title was in the State, and the Indians 
had only a “ base or qualified fee” so wrote should con- 
tinue to occupy the land. 

The object ef the treaty was to extinguish | the Indian title 
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for the benefit of the State, by inducing the Indians to re- 
move; and, in order to meet objections, which were made 
against entering into the treaty, by some individuals of the 
tribe, it was agreed that any “ head of a family,” whodid not . 
wish to remove, but desired to live where he was, should have 
a tract of 640 acres allotted to him in severalty, in lieu of the 
share of the whole, to which he was entitled in common with 
other members of the tribe. 

It was foreseen, that the effect of an allotment or reserva- 
tion (as it was termed) to a particular Indian, would simply 
be to give him a parcel in severalty in the same form, plight, 
and condition, in which he was before entitled to, the whole 
in common as a member of the tribe, that is, that he would 
have a right of occupancy, or’a base or qualified fee. This 
was objected to on the part of the Indians, who desired that 
the reservation should confer an absolute estate in fee simple. 
This demand could not be yielded to, on the part of the Uni- 
ted States, because, among other reasons, it would give to the 
Indians taking a reservation, a right to alien, and it was ap- 
prehended that a great many Indians would be thus induced 
to take reservations and afterwards sell, and then remove and 
become re-united to their tribe—a mode of proceeding which 
would greatly prejudice the rights of the State of North Car- 
olina, by taking from her the benefit of selling the land, and 
conferring it on the Indians. A compromise was then effect- 
ed, by which it was agreed that in case any Indian, taking a 
reservation, should live on the land during his life-time, his 
children should have an estate in fee simple and his wife 
dower, but if the Indian should remove from the land, the re- 
servation should be void and of no effect. In this way, it was 
supposed that a fraudulent abuse of the right to have reser- 
vations, was sufficiently guarded against. This explains what, 
at first, seems singular, that the estate is divided, and a life- 
estate is given to the head of the family, and a remainder is 
given to his children in fee simple. Whether this stipulation 
to give the children an absolute fee simple was valid in.re- 
spect to the State of North Carolina, or whether, having ta- 
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ken benefit under the main provisions of the treaty; she was 
not bound by all its provisions, is a question, into which we 
will not enter, but will assume, for the purposes of this case, 
that the stipulation was valid. It was certainly reasonable to 
impose this condition, in order to prove that the reservation 
was taken bona jide by the head of the family, and give some 
assurance that his children would remain on it. They had no 
ground to complain, for, as the reservation was acquired by 
the mere act of the head of the family, it was for him to stip- 
ulate upon what terms he would. take it, and, in truth, the 
stipulation, that in case he complied with the condition, his 
children should have a fee simple absolute, was a gratuitous 
concession to them. 

The statement made above, in reference to the condition of 
things at the date of the treaty—the relation of the parties, 
and the purposes for which the treaty was made, taken in 
connection with the words used in the clause now under con- 
sideration, make it manifest that it was the intention only to 
allow the children of such of the Indians, who took reserva- 
tions, as continued to live on the land during their lives, to 
have estates in the land. In the construction of treaties, the 
intention of the parties is the governing principle; and the 
courts will not permit it to be defeated, because of an omis- 
sion to insert technical words, or of an improper use of them, 
If, by the operation of any rule of law, the “ little savages,” 
who may happen to be the children of an Indian, who, after 
having his reservation allotted to him, voluntarily abandoned 
it and re-united himself to his tribe, are entitled to the land 
after his death, the result will do violence to the plain inten- 
tion of the contracting parties, and must be attributed, either 
to a want of foresight, or of intelligence on the part of the 
commissioners who made the treaty, or their inability to use 
words proper to express the meaning of the parties. 1s 

1. It is insisted for the plaintiff, that the children of John 
Welch donot claim under him by descent, but claim.as pur- 
chasers, by force of the remainder, which is limited to them 
in fee simple, according to the provisions of the treaties; and 
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it is a well-settled rule of law, ‘‘ where a remainder is limited, 
a.condition annexed to the’ particular estate is void, for itis 
unreasonable that the grantor, by entry to defeat the partie 
ular estate, should defeat the estate in remainder, which he 
had absolutely granted away.” Fearne on Remainders, 271. 
The rale of law is admitted, but it has no application to our 
case; for the ‘condition is not annexed to the life-estate only, 
but is also annexed to the estate in remainder: “ provided, 

that if any of the heads of families, for whom reservations 
may be made, should remove therefrom, then, in that case, 
the right to revert to the United States.” What right? The 
right to the land, which, of course, includes the estate in 
remainder as well as the estate for life. So, the condi- 
tion is annexed to the whole estate, and authority need not 
be cited to show, that if the condition is annexed to the whole 
estate, it makes no difference in respect to the efficacy of the 
condition to defeat it, whether the whole is granted to one 
person, or the estate is divided and a part is given to one, and 
the remainder to another person. The life-estate, in the case 
under consideration, was obviously a matter of minor impor- 
tance, and the idea that the purpose of the condition was to 
defeat that estate only, and leave the remainder in fee simple, 
to take full force and effect, leads to an absurdity. 

2. It was insisted for the plaintiff: admit that the condition 
applies as well to the remainder as to the life-estate, it is a 
well-settled rule of law, “ when a freehold estate vests, it can 
only be defeated by force of a condition, by the entry of the 
grantor, orsome act equivalent to entry.” It is a principle 
that “an estate that begins by livery, can only be defeated 
by entry ;” Co. Lit. 218 ;, Browning v. Beston, 1 Plow. Rep. 
131; Doe v. Pritchard, 5 B. and Ad. 765, and it is contend- 
ed that the estate which vested in the children of John Welch, 
by the limitation of the remainder, has never been divested by 
entry, or any equivalent act. This rule of law is also admit- 
ted, and it is likewise conceded that had the treaty*contained 
& provision, that it should be carried into effect by a grant, to 
such Indians as took reservations for life, with remainder to 
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their children and their heirs, and a grant to that effect, had 
accordingly been issued by the State of North Carolina, with 
the cdndition annexed to the whole estate, the remainder in 
fee simple having thereby vested in the children, would not 
have been divested by any act that has been done, notwith- 
standing the breach of the condition. 

But no such grant was required by the treaty to be issued, 
and no such grant has, in fact, been issued. The rights of the 
children depend merely on the stipulations of the treaty.— 
Their estate was never executed, but remains and depends on 
an executory contract. So, all the learning in respect to what 
is necessary to be done, in order to defeat a freehold estate, 
which has been created by feudal investiture, or by the grant 
of the sovereign, or by the feofment and livery of an individ- 
ual, or any conveyance having the like effect, has no appli- 
cation, and the authorities, which were cited, operate against 
the plaintiff, because they show that in matters of contract 
executory, in respect to chattels personal, and likewise chat- 
tels real, (see notes to Dumpor’s case, 1 Smith’s Leading cases, 
15,) a condition that the contract, or a conveyance of a chat- 
tel, or a lease for years, shall be void, has, in law, the effect 
of making the contract, conveyance, or lease for years, void 
ipso facto, on breach of the condition. All the learning in 
respect to conditional limitations, rests on the principle, that 
a use may be defeated by breach of condition without entry. 

Our case, then, is narrowed to this: the United States stip- 
ulates and agrees that, provided the head of an Indian family, 
who has taken a reservation, continues to live thereon, he 
shall have a life-estate, and his children shall have the rever- 
sion (meaning the remainder) in fee simple, and the Indian 
stipulates and agrees, that in case he removes therefrom, the 
reservation shall be void and of no effect. A treaty, in its 
legal effect, is an executory agreement. It is clear, there- 
fore, the act of voluntary removal operated ipso facto, to 
defeat the whole reservation. 

The fallacy of the argument, upon which the claim of the 
plaintiff is put, arises from a failure to distinguish the ease of 
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a remainder, created by an executed conveyance, such as a 
grant or feofment, and the case of an interest in remainder, 
which rests on mere treaty stipulations or an executory agree- 
ment, (which is our case) where the rules of law are not so 
rigid, and greater latitude is allowed, in order to effectuate 
the intention of the contracting parties. The well-established 
distinction between an executed and an executory trust, i. e., 
one resting on articles, furnishes an analogy, and an apt illus- 
tration. 

The opinions of Attorney General, Legare, and of Attorney 
General, Clifford, vol. 4. Opinions of Attorneys General, at 
page 180 and 619, will be found to sustain our conclusion, and 
also the case of Kennedy v. McCartney, 14 Ala. Rep. 142. 

It has been considered unnecessary to discuss the count on 
the demise of the widow, as her title rests on the same ques- 


tions, and is further complicated by the fact, that a widow has 
no estate until dower is assigned to her. 

Judgment in the Court below is reversed, and judgment of 
nonsuit on the case agreed. 


Perr Curiam, Judgment reversed. 








The State to the use of G. W. CHIPLEY v. JAMES M. ALBEA et al. 


Where a debtor delivered to his creditor, without endorsement, a bond on s 
third person as collateral security, with an agreement, that it should be.re- 
turned if not collected, and the creditor took from a constable a receipt for 
the paper for collection, as being received from him, (the creditor) it was 
held in a suit against the constable, on his official bond, for failing to col- 
lect, that the creditor was the proper person to declare as relator. 


Action of pest on a constable’s bond, tried before Diox, J. a 
at the last Fall Term of Iredell Superior Court. aie aol 
“The breach of the bond alleged, was the non-collection of a 
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debt off of one Lazenby, The suit was brought on the_rela- 
tion of G@. W. Chipley, and the facts were, that one Wilson 
owed Chipley a debt, and gave him, without endorsement, a 
bond, payable to him by Lazenby, for a balance of $55, a8 
collateral security, with an understanding that if he, Chipley, 
could not collect it, he was to return it to Wilson. Chipley 
gave the note to the defendant, Albea, and took from him the 
following receipt: “ Received of G. W. Chipley one note on 
James 8. Lazenby for eighty dollars, drawn six months after 
date, with interest from date, and due 2ist April, 1858, with 
a credit on the 17th February, 1859, of twenty-five dollars, 
which I am to collect or return as an officer. February 21st, 
1859.” At the same time, he gave the constable a warrant 
filled up in tre name of Wilson, to the use of Chipley, on 
which judgment was taken. There was no question as to the 
officer’s negligence in failing to collect the money, but the 
defendant’s counsel took the ground, that Chipley was but 
the agent of Wilson, and that the latter should have been the 
relator. Of this opinion was his Honor, and in deference 
thereto the plaintiff took a nonsuit and appealed. 


Mitchell, for the plaintiff. 
W. P. Caldwell, for the defendant. 


Prarson, ©. J. This Court is 6f opinion that the action 
can be maintained on the relation of Chipley, for two reasons. 

1. The contract to collect the debt was made with Chipley. 
The réceipt is evidence of this fact. The note was received 
from him, and the undertaking to collect, on the part of Al- 
bea, was made with him. 

2. The beneficial interest, in the debt, vested in Chipley, by 
the dealing between him and Wilson. He received the note 
as collateral security, and was entitled to whatever sum could 
be realized out ef it. Had the officer, by the exercise of pro- 
per diligence, collected the money, Chipley had a right to 
receive it, and it became his money. So, as a matter of 
course, the negligence of the officer affected his interest, and 
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he was the “ party grieved.” The circumstance, that he had 
the right to fall back on Wilson, in the event that the mo- 
ney was not collected, does not vary the question, because he 
had a right to receive the money, in the first instance, for his 
own use, and cannot be treated merely as an agent of Wilson. 
There is error. Ventre de novo. 


Per Curiam, Judgment reversed. 








LASH AND MOORE ». ANDERSON ARNOLD, et ai. 


A judgment, in favor of “L. & M.,” trading as a firm, is valid, and is compe- 
tent evidence in a suit brought by the constituents of such firm, in their 
individual names set out in full. 

(The case of Wall v. Jarrott, 3 Ired. Rep., cited and approved, and Cohoon v. 
Morton, 4 Jones’ Rep. 250, overruled.) 


Tus was an action of pest, tried before Saunpsrs, J, at the 
last Fall Term of Stokes Superior Court. 

The plaintiff declared against the defendants, as the sure- 
ties of one Matthew Mabe, on his bond, given as the admin- 
istrator of one Abner Mabe, and the breach assigned, was'the 
non-payment of two judgments, which the relators had recoy- 
ered against the administrator Matthew. The judgments 
were produced in evidence, and appeared to be in the hame 
of “ Lash & Moore,” on warrants in favor of “ Lash & Moore,” 
against the administrator. The plaintiffs in these warrants 
were William A, Lash and Edward H. Moore, trading under 
the name and style of Lash and Moore, and thissuit is brought 
in their names, set out in full as trading under that. commer- 
cial style. These judgments were objected to as. evidence. 
ist. Upon the ground that they were null and void. 2ndly, 
Because they were no evidence in a suit brought by William 
Lash and Edward H. Moore... The evidence wasadmitted and 
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the defendants excepted. Verdict and. Judgment for the 
plaintiffs. Appeal by the defendants. 


Fowle, for the plaintiffs. 
Morehead, for the defendants. 


Barriz, J. We concur with his Honor, upon both the 
points made by the defendants, in the Court below. The 
judgments obtained by the plaintiffs, before a single magis- 
trate in the name of “Lash and Moore,” were by no means 
nulleties, as is clearly shown by the case of Wall v. Jarrott, 
3 Ired. Rep. 42. When the warrant was served upon the de- 
fendant in those judgments, he might have availed himself 
by a plea in abatement, or by an exception in the nature of a 
plea in abatement, of the defectin the warrant—that it was 
not brought in the proper names of the plaintiffs; but not 
having done so, the imperfection was cured after judgment by 
our statute of amendments ; see Revised Code, ch. 3, sec. 5. 

The second objection is equally untenable. If the plain- 
tiffs had brought suit on the judgments, they would have been 
at liberty to set forth, in their declaration, their true names of 
William A. Lash and Edward H. Moore, trading under the 
name and style of Lash & Moore, and in support of that dec- 
laration, might have given, in evidence, the judgments in favor 
of Lash and Moore. Such would, undoubtedly, have been the 
case in an action of debt on a bond made payable to Lash & 
Moore, and we cannot perceive any difference between such 
an action, and one upon a judgment, obtained in the name of 
Lash & Moore. See Wall v. Jarrott, ubi supra. 

Our attention hae been called to the case of Cohoon v. “Mor- 
ton, 4 Jones’ 256, in which the Court refused to permit the 
plaintiffs, P: A. R. Cohoon and R. H: McIntosh, partners‘ in 
trade, trading under the firm and style of “Cohoon & MclIn- 
tosh,” to 'take judgment upon a bond, given, for his appear- 
ance, by an insolvent debtor, and made payable to “ Cohoon 
& McIntosh.” .» 

y We ate freo to’ confess that the case is in diteot bitte 
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to the previons one, to which we have alluded, of Wail v. 
Jarrott, and we think that, upon principle, it cannot be sup- 
ported. In the argument of it, Wall v. Jarrott was not re- 
ferred to by the counsel for the plaintiffs, and we were led 
into a mistake by not adverting to the rule, which allows the 
plaintiffs, in such cases, to aver and prove that they are the 
same persons, who, as partners, are known and called by the 
name of the firm. There being no error, the judgment is 


affirmed. 


Per Curiam, Judgment affirmed. 








STATE v. JOHN BRANNEN et ai. 


Only those who bet, and those who play at a game of cards where there is 
betting, at some of the prohibited places, are liable to be indicted under 
the statute, chap. 34, sec. 75, Rev. Code. 

Where a court refuses to quash a defective indictment, upon the ground, that 
they deem it sufficient, an appeal will lie, and the judgment will be revers- 
ed and the cause sent back, that the Court may proceed with the motion 
according to its discretion. 


Tas was a motion to quash an indictment against the de- 
fendants for playing at a game of cards, made before Saun- 
pers, J., at the Fall Term, 1860, of Guilford Superior Court. 

The indictment eharged that the defendants, at a house of 
entertainment, in the town of Greensboro’, Guilford county, 
kept by one Albright, “unlawfully did play ata game of 
cards,” without charging that they betted against each other 
for any thing, or that any one present betted on them, or 
either of them. A motion was made in the eonnty court, 
where the proceeding originated, to quash the indictment on 
account of this defect, but the motion was disallowed, and the 
defendants appealed to the Superior Court. A motion was 
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made in the Superior Court to quash the bill, upon the ground, 
that it did not charge any criminal offense, but the Court held 
that the indictment was sufficient, and refused on that ground 
to quash. From this ruling, defendants appealed to. this 
Court. 


Attorney General, with whom was Scott, for the State. 
McLean, for the defendants. 


Masty, J. We think the judgment of the Court below, in 
respect to the sufficiency of the indictment, is erroneous, 
Both counts, in the bill, charge a playing only in the forbid- 
den places, without betting either by the players or by any 
others, on the game, and the question presented is, whether a 
game of cards, of itself, that is to say, in which there is no 
money, property, or other thing of value bet, is forbidden by 
the Code, chapter 34, section 75. The section is as follows; 
“If any person shall bet money, property, or other thing of 
value, whether the same be in stake or not, at any game of 
ecards, which shall be played in any ordinary or house of en- 
tertainment, or in any house where spirituous liquors are re- 
tailed, or in any part of the premises occupied with such ordina- 
ry, tavern, house of entertainment, or house wherein spirituous 
liquors are sold, as aforesaid, or shall play at such game of 
cards, the person so offending shall be deemed, &¢.” The 
question turns upon the construction of the latter part of the 
section, viz: “ or shall play at any such game of cards.” 

We are clearly of opinion, that the adjective “such,” de- 
fines a class of games of cards, and limits the purview ofthe 
clause to games in the forbidden places at which there should 
be bets. If this effect be not given to the word, it must be 
stripped of all meaning; for there is no more reason for xe- 
ferring its qualifying import to the bets, than to the localities, 
and if it be referable to neither, there is no limitation. to.the 
phrase “ game of cards ;” all are alike forbidden—the game 
ina private dwelling, in which nothing is hazarded but-the 
reputation for skill. of the vlagan sosall as a game in a grogy 
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shop, in which the unhappy victims of drink, will often stake 
their’all upon the turn of a card. The clause has never been 
supposed to have such an operation. 

Mr. Webster, in his dictionary, has defined the word such” 
to mean : 

1. “ Of the like kind.” 

2. “The same that.” 

8. “ The same as what has been mentioned.” 

4. “ Referring to what has been specified.” 

If we take any of these definitions, the view which has been 
here taken of its meaning and operation, in the portion of 
the Code in question, is strongly corroborated. 

It will be seen by reference to the law, as it stood prior to 
1856, Revised Statute, chap. 34, sec. 69, expounded by the 
case of State v. Smitherman, 1 Ire. 14, that Jetting was the 
offense prohibited by the law. It made no difference that 
the accused did not play ; if he betted, he was guilty of the 
law, and on the other hand, however actively he might par- 
ticipate in the game, if he did not bet, he would not be guil- 
ty. This was felt to be a defect in the statute, and hence, as 
we suppose, the change of phraseology in the Code—the par- 
pose being to subject the players at a game where others are 
betting, as well as the betters, to the penalty of indictment, 

We hold, therefore, that only those who bet and those who 
play at a game of cards where there is betting, in some of the 
prohibited places, mentioned, are amenable to indictment, 
under the law as it now stands. The indictment, therefore, 
manifestly-charges no offense against the law. 

But the question, as to the sufficiency of the indictment, 
arose in the Court below, upon a motion to quash, and we are 
thus brought to the enquiry, whether, as it is a discretionary 
power, we can reverse it in this Oourt. The rule is well set- 
tled, that where the Court below, in thé exercise of its disere- 
tion, adjudges a matter, that this Court will not interfere ; 
‘but where the judgment is not put upon that ground, but up- 
ona want of power, it is-otherwise ; Areeman v. Morris, 

Bash, 287 ; Stephenson v. Stepheneon, 4 Jones, 472. Avmio- 
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tion to quash is not usually resorted to, or sustained by the 
Court, except in cases where the defects are gross and the of- 
fenses of minor grade ; but the accused will be left to.his,de- 
murrer, motion in arrest of judgment, or writ of error, accord- 
ing to the regular mode of proceeding. It is not necessary 
for us to say, how the motion, viewing it as a matter of dis- 
cretion, should have been disposed of, but where the Court 
below adjudges the indictment to be suflicient, and, therefore, 
refuses the motion, that is to say, refuses it for a defeet of 
power, it is an error that may be reversed in this Court. , 

Wherefore, let the judgment be reversed, and this opinion 
certified to the Superior Court, to the end, that it may Pro- 
ceed with the motion according to its discretion. 


Pr Curiam, Judgment reversed, 








JEREMIAH ODOM « WILLIAM BRYAN. 


Where a slave was hired, by parol, for a sum certain, and before the expiration 
of the term, the owner took the slave out of the hirer’s possession against 
his will, and the hirer brought an action of trover against the owner, and re- 
covered and received the value of the slave’s services for the unexpired part 

. of the term, it was Aeld in an.action, brought by the owner against the hirer, 
to recover the price stipulated, that the hirer, having got the full benefit of 

' the contract, could not treat it as rescinded, and thereby avoid his obliga- 
Goa under it. 


Tus was an action of assumpsrr, tried before Hxzarn, J.,‘at 
Fall Term, 1860, of Edgecombe Superior Oourt, and ‘was 
brought to recover for the hire of a certain slave, Dave, av 
November 5th, 1857, to January Ist, 1859. 

‘The defendant, as plaintiff alledged, was to pay for such 
hire, the. sum of $100, on January 1st, 1858, and $187.50, on 
January 1st, 1859, The plaintiff showed in evidence that he was 
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the general owner of slave Dave, prior to the alleged hiring, 
and afterwards, up to the bringing of this suit, and introduced 
evidence, which, if believed, tended to show the hiring of 
said slave, Dave, by the plaintiff to the defendant on the terms 
alledged, and for the time aforesaid, and that he went imme- 
diately into the defendant’s possession. 

The defendant then introduced evidence, which, if believed, 
tended to show that said slave, Dave, went back imto plain- 
tiff’s possession, at old christmas, next after the hiring, and so 
remained in his possession to the bringing of this suit ; and far- 
ther introduced evidence, which tended to show that there were 
sone writings to be drawn about the hiring of Dave, and that 
plaintiff took possession of him, because, as he alleged, the 
terms of hiring were not complied with, and that on defen- 
dant’s demand of Dave, plaintiff refused to deliyer him, unless 
he would give him a forthcoming bond, which defendant 
agreed to do; but plaintiff did not deliver said slave. 

The plaintiff then offered to show a recovery of damages 
by the defendant, of the plaintiff, in an action of trover for 
the conversion of said Dave, for the time between the period 
or time of old Christmas and the Ist day of January, 1859, 
and that the plaintiff had paid the recovery, prior to bringing 
this suit; the defendant objected. The evidence was admit- 
ted. Defendant excepted. 

The plaintiff then showed in evidence, such recovery of 
him, by the defendant, and a payment thereof, prior to bring- 
ing the present action. The recovery was for the sum “ 
$185,00. 

The Judge charged, that if the evidence, on the part of the 
plaintiff, was believed, though they might believe the evidence 
on the part of the defendant, the plaintiff was entitled to their 
verdict for the hire of Dave, provided the defendant had af- 
firmed the original contract of hiring, as an executed contract, 
by bringing an action of trover for the recovery of damages 
for the conversion of Dave for the time aforesaid, and by a 
wecovery' therefor, and the defendant had paid the same; 
other wise 'the verdict must be for the defendant. And ‘that 
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if they found for the lolly enyr eaighe glen plans inipeiat 
on the hire. 

There was a verdict for the plaintiff. Indguant. Appeal 
by defendant. 


Dortch and Moore, for the plaintiff. 
‘WJ. L. Bridgers and Conigland, for the defendant. 


» Barriz, J. If a slave be hired for a year, or any other cer- 
tain time, for a stipulated price, secured by a bond, the con- 
tract will be one executed by beth parties, and the owner may 
recover the fall amount of the bond, though he take back the 
slave before the end of the year, against the will of the hirer, 
the latter being entitled to sue for and recover damages 
against the owner for his breach of the contract. Hurdle v. 
Richardson, 7 Jones’ Rep. 16. The hirer might also sustain 
an action of trover for the taking and conversion of the slave, 
for the unexpired term of the hiring, and thus reeover the 
value of the slave for such term. But in a ease of hiring for 
a certain time, at an agreed price, not secured by a bond or 
note, the contract is a continuing executory one, and the 
owner who shall take away his slave against the hirer’s con- 
sent, cannot reeever, either upon the special contract or on a 
quantum merwit for the time during which the slave was in 
the hirer’s service ; White v. Brown, 2 Jones, 4038; Wablet v. 
Herring, 4 Jones, 262 

In the case now under consideration, the contraet of hire 
was like those in the cases last mentioned, of an executory 
character, and upon the plaintiff's retaining his slave from the 
defendant, without his consent, the latter might have treated 
the contract as broken, and put an end to by the plaintiff, and 
in consequence thereof, might have refused to pay any thing - 
for the time the slave was in his service. He deelined totake 
‘that course, but on the contrary, he proceeded to act as if the 
contraet were an executed one, by bringing an action -of :tro- 
ver, in which he recovered from the owner, as damages, the 
-walue of the slave for the time unexpired of the term of the 
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hiring. ‘The amount of this recovery was afterwards, but be- 
fore the bringing of this suit, paid by the plaintiff to the | de- 
fendant. Supposing it doubtful whether the recovery was a 
proper one, the defendant thereby got the full benefit of the con- 
tract for the hire of the slave, and he cannot be heard to say 
that he got it under an erroneous judgment of a court which 
had jurisdiction of the subject. Having thus obtained ‘the 
full benefit of the contract of hiring, on his part, he cannot 
repudiate his obligation under it. He must be considered as 
if he had had the services of the slave, during'the whole pe- 
riod for which he had hired him, and of conrse he mast pay 
for him, according to his contract. The verdiet and judg: . 
ment against him, was for the amount of the agreed priee, 
with interest thereon, and for that, the jadgment must be af- 
firmed. 


Perr Curiam, Judgment affirmed. 








\ 


JOHN MACKEY v. WILLIAM NEILL. 


All the arbitrators must concur in making an award, unless it is provided oth- 
erwise by the terms of submission. 


Tats was an action of pest, upon an award, tried before 
Heatn, J., at a Special Term, June, 1860, of Iredell Superior 
Court. ' 

The following is a copy of the submission : 


“State of North Carolina, |! 
Iredell County. 


““ Know all men by these presents, that we, William Neill 
and John MacKey, are held and firmly bound unto the State: 
of North Carolina, in the sam of one thousand dollars, to the 
trae and faithful payment whereof; we bind ourselves, our 
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heirs, executors and administrators, jointly and :severally, 
firmly by these presents, signed with our: hands,.and sealed 
with our seals. 

“The condition of this is such, that whereas the above 
boungen, William Neill and John MacKey, having selected 
John W. Long, William Niceler and Henry Cleninger, to set- 
tle a matter of controversy, in regard to the damages sustain- 
ed by the said MacKey, in a piece of land, whereon W. T. 
Kerr now resides. Now, if the said parties abide by the deci- 
sion of the above referees, this obligation to be void, other- 
wise to remain in full force and effect. Given under our 
hands and seals, this the 1st day of April, 1859, 

Signed, Joun MacKey, [Seal.] 
Wuuuam Neu, [Seal.]” 

The award fixed MacKey’s damages at two hundred dollars, 
and was signed by only two of the arbitrators, viz: William 
Niceler and Henry Cleninger. 

It was proved by the plaintiff, that the other referee, to wit, 
John W. Long, who did not sign the award, was present at 
the arbitration, took part in the deliberations, but disagreed 
with the majority, in their finding, as to the amount. 

His Honor was of opinion that the suit could not be sus- 
tained upon the award signed by two only, when the submis- 
sion was to three, but reserved the question. Verdict for the 
plaintiff, subject to the question reserved. Afterwards, upon 
consideration, his Honor set aside the verdict, and directed a 
nonsuit to be entered. Plaintiff appealed. 


_ W. P. Caldwell, for the plaintiff. 
Mitchell, for defendant. 


Pearson, ©. J. It is a well settled rule of law, that all of 
the arbitrators must concur in making an award, unless it is 
provided otherwise by the terms of the submission, by _ingert- 
ing, “ Their award, or the award of any two of them, eal; be 
binding, &c.,” which is the usual form. " 

No authority was cited, and no reason was anagected; for 
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disturbing this principle of the law, and it is perme 
enter into a discussion of the subject. 
There is no error. 


Pur OvriaM, Judgment affirmed. 








WILLIAM MORRIS ef wz v. JOHN H. CLAY, Adm’r. ‘ 


The modern decisions have qualified the old doctrine, that a man shall not be 
heard to allege his own lunacy or intoxication, and these are now held to 
be a defense to acts done under their prevalence. 


Action of pest, tried before Saunpsrs, J., at the last Fall 
Term of Person Superior Court. 

The bond declared on was made by Long, the defendant's 
intestate, as a means of giving to the plaintiff’s wife (his sister) 
the sum called for in it, $500. The proof of its execution was 
unquestioned, but it was alleged that the intestate, at the time 
he made the bond, was non compos mentis, arising from ex- 
treme drunkenness and mental debility ensuing therefrom: 
There was evidence pro and con as to the state of Long’s in- 
tellect, and the only question, in the case, is, as to his Hon+ 
or’s instruction as applicable to this evidence. The case states 
that the “ Court charged that the law did not consider drunk- 
enness alone, a sufticient reason to invalidate, except when 
carried to such an excess as to deprive the party of all con- 
sciousness as to what he was then doing, and whatever may 
have been the law, the party was “ never” (now ?) allowed to 
stultify himself by showing he was not capable, from drunk+ 
enness, of understanding the act which he had done. In the 
present case, if the jury believed the bond had been written 
at the request of the deceased for the $500, with the viewof 
making his sister a present, no matter what may have been 
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his motive, and that he understood: what he. was doing, and 
did what he intended to do when he ‘executed the bond, the 
jury should find for the plaintiffs. But on the other handy, if 
he did not have capacity of understanding what he was do- 
ing'from the effects of hard drink or paroxysm of delirinm 
tremens or any other cause, they should find for the defendant.” 
Defendant’s counsel excepted to the charge. 

Verdict for the plaintiffs. Judgment and appeal by the 
defendant. ' 


Reade, for the plaintiffs. 
» Fowle and Hill, for the defendant. 


Pearson, O. J. The charge of his Honor, when he comes 
to make the application of the law to the case, then being 
tried, is supported by all the modern authorities, and he gives 


the defendant the full benefit of the law, as it is now under- 
stood to be, in opposition to ‘the exploded dogma of the old 
law, “that a man could not be heard to stultify himself.” 
Indeed, the only matter which has at all embarrassed this 
Court, arises out of the general remarks at the commencement 
of the charge, in which his Honor is made to say, “ whatever 
may have been the law, the party was never allowed to stul- 
tify himself.” This is inconsistent with the particular charge 
in reference to the case before him, but may be reconciled by 
the suggestion that the word “never,” was inserted by mis- 
prison in place of the word “now,” which, on examination, 
was the word first written by the clerk, and is crossed out. 
So, we are satisfied it ought to read whatever may have been 
the law, the party was now allowed to stultify himself; which 
is in exact accordance with what is said by Parx B. in Gore 
v. Gibson, 18 Mees. and Wells. 623: “The modern decisions 
have qualified the old doctrine, that a man shall not be allowed 
to allege his own lunacy or intoxication ; and total drunken- 
ness is now held to be a defense.” See 1 Parson’s on Con- 
tracts, 310, note m. 
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- We feel warranted in understanding from the whole record, 
that such was the charge of his Honor. There is no error. 


Pur Curt, Judgment affirmed. 








JAMES WISEMAN, Chairman of County Court, ex rel. of William Kesler 
: v. JAMES CORNISH. ’ 


Where, in a suit upon an apprentice bond, the question was, whether the re- 
lator was of age at the bringing of the suit, and his mother was introduced 
to testify as to his age, it was held that a record of births, made in the 
family Bible, under the dictation of the mother, by one since deceased, sev+ 
eral years after the birth of the relator, but before he was bound out, was 
admissible as evidence to corroborate the mother’s statement. 

There is no rule of law, that the fact of a witness’ standing in the relation of 
mother to one of the parties, naturally gives a bias to her statement, by 
affecting her recollection, but such relation is a matter for the consideration 
of the jury alone. 


Tus was an action of covENANT on an apprentice bond, 
tried before Osporne, J., at a Special Term, July, 1860, of 
Davidson Superior Court. 

The only question in the case was, whether the relator was 
twenty-one years of age at the time the action was brought. 

The mother of the relator, swore that the relator was born 
on the 10th of March, 1837. The writ, in this case, was issued 
on the 20th day of April, 1858. In her examination «in 
chief, the mother gave the day of the birth of each of her 
children in order. To confirm the aceuracy of her recollec- 
tion, the plaintiff offered in evidence a record of births of her 
children, made in the family Bible, in the year 1842, some years 
before the date of the apprentice bond, on which this suit is 
brought. This record, it was proved, was made by a man; 
now deceased, by the name of Tow, at the dictation of the 
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Witness. Two witnesses proved that it was in the hand-wri- 
ting of Tow, and that they had seen it in 1842. The testimo- 
ny was objected to on the part of the defendant, but was ad- - 
mitted by the Court, in confirmation of the statement of the 
mother. 

There was other testimony, tending to show, that the rela- 
tor was born on the 10th of March, 1838. 

In the course of the argument, defendant’s counsel insisted 
that the relation of the mother to the relator, would naturally 
give a bias to her statements, and moved the Court so to 
charge, but also admitted that he did not impeach her vera- 
city or her integrity, but only the accuracy of her recollec- 
tion. The Court submitted to the jury, the question of fact, 
as one for their consideration, whether the relator was twenty- 
one years of age at the time the suit was brought, which it 
was admitted, depended on the question, whether he was 
born on the 10th of March, 1837, or the 10th of March, 1838, 
that in the investigation, the family record was ‘not evidence 
of itself, of the fact in controversy, and only evidence, so far 
as they might suppose it tended to confirm the accuracy of 
the recollection of the mother, it having been made before 
the relator was bound out, was to be regarded as in the na- 
ture of a statement, made by her, before the controversy arose. 
The Court made no renrarks to the jury, on the relation of 
the mother to the relator. For this reason, and because of 
the admission of the testimony, the defendant moved for a 
new trial, the verdict being for the relator, and upon this 


being refused, defendant appealed to this Court. 


Scott, for the plaintiff. 
McLean and Kittrell, for the defendant. 


Pearson, C. J. The record of births in the family Bible, 
was admissible for the purpose of corroborating the testimony 
of the mother, and the necessary explanation was made by 
his Honor. 

There is no rule of law, that the relation of mother to the 











party “naturally gives a bias to her statements, so as: a 
. affect the accuracy’ of her recollection.” 

We concur with his Honor, that it was unnecessary to allude 
tothis subject in the charge. The defendant having had all the 
benefit of it, to which he, was entitled by the remarks of his 
counsel, and it was a consideration peculiarly fit for the jury, 
who are supposed to be judges of human nature, and capable 
of making due allowance in consequence of the relation of 
Witnesses to the parties, in the same way they do for the 
behaviour of witnesses on the stand, without having their at- 
tention particularly called to it by the Judge. There being 
no rule of law in regard to it, the matter must be left to the 
discretion of the Judge ; it is for him to decide, even although 
requested by the counsel, whether, under the circumstances, 
the due administration of the law required any special —_- 
ence to such matters. There is no error. 


Pur Ovriam, Judgment affirmed. 








STATE v. NEHEMIAH NORMAN. 


Qne to whom a free negro is hired by a court, for the payment of a fine, 
(Rev. Code, ch. 107, sec. 75) has no right to beat him for an unlawful ob- 
ject, or of malice. 


Tus is an indictment for AssAULT AND BATTERY, tried before 
Diox, J., at the Spring Term, 1860, of Washington Superior 
Court. 

The offense is alleged to have been committed on the body 
of oue Richard Fisher, a free man of color, and the jury found 
a special verdict: to the effect “that the said Fisher had te- 
fore’ that time been convicted of larceny, in the County Court 
of Washington, and by the Court was ordered to be sold’for 
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the fine imposed, to. cover the costs, and was so sold for five 
years to one Peacock. Before the expiration of this time, 
Fisher was taken up on the charge of killing one Hussell, . 
who was found dead in his yard, and the defendant gave him 
five licks to make him show where the gun was, with which 
he killed Hussell. Peacock was present when Fisher was 
whipped, and gave his consent to it, and said it onght to. be 
done.” Upon this finding, his Honor was of opinion that the 
defendant was not guilty, and so adjudged ; from which inde: 
ment the State appealed. 


Attorney General, for the State. 
Winston, Jr., and H. A. Gilliam, for the defendant. 


Manty, J. The judgment of the Court below, upon the 
special finding of the jury, was erroneous. The leading faets 
of the finding are; that the man, Fisher, upon whom the bat- 
tery was committed, had been hired to one Peacock, to pay 
the penalty in a case of misdemeanor, and therefore stood, by 
the terms of the law, Rev. Code, ch. 107, sec. 75, in the rela- 
tion of apprentice to Peacock. Peacock assented to the bat- 
tery. The battery was committed to compel Fisher to furnish 
evidence of his own guilt, upon an accusation of homicide. . 

No free person, of whatsoer color, can, according to law, be 
thus coerced. It cannot be done by the person who stands in 
the relation of master, and his assent, therefore, cannot legal- 
ise it. It is unnecessary, as we think, to enter upon a gene- 
ral discussion of the relation between master and apprentice 
under this law of the Code; for, however it may be as to 
their respective rights and duties, in other respects, we are 
elear the master cannot whip for an unlawful purpose. If the 
apprentice, under the law, be in the condition of one who can 
be whipped for correction, and we hold the man may be whip- 
ped for such an object, still, the power of punishment, in this 
way, would be restricted to lawful objects, and if, under pre- 
tense of correction, the master whipped of malice, or, which 
we regard as equivalent, for an illegal object, it would bea 
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violation of law. Where one has a discretionary power of 
whipping for correction, and resorts to it in good faith, the law 
will not hold him to an account for any error of judgment: in 
respect to the need for it, or in respect to the amount, unless 
it be grossly excessive. But itis different where the whipping 
is inflicted for an unlawful object, or of malice. In such ea- 
ses, every blow is an unlawful battery. It has been thought 
proper, by the Legislature, to place the negro conviet, who is 
sold for the pecuniary penalty annexed to his offense, in the 
condition of an apprentice. This relation we find regulated 
by general principles, and to the benefit of them the man is 
entitled in this case. The five blows inflicted under the cir- 
cumstances, make it a case of minor importance ; but never- 
theless, we think, for the reasons given, that it is technically 
an indictable battery. 

The judgment below should be reversed, and judgment en- 

tered on the verdict for the State. To this end, this eytiien 
will be certified. 


Per Curiam, Judgment reversed, 








ROBERT STYRON v. J. W. BELL. 


A parol agreement between an executor and a purchaser of the property of 


the estate, that the latter shall pay all of a particular class of debts due b 
the testator, does not entitle one of that class of creditors to sustain a suit 
against such purchaser. 


Tus was an action of assumpsir, upon a special contraet, 
tried before Howarp, J., at the last Fall Termof Washington 
Superior Court. dae 
. The declaration was that defendant promised and under- 
took to pay a debt, which one Pettijohn owed the plaintiff: 
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It was: proved that Pettijohn owned the schooner, “J..P. 
Davenport,” and having died, his executor exposed the ves- 
sel to sale, at public auction, when the defendant became the 
last and highest bidder, at a price much below her value. A 
condition of this sale was, that the purchaser should pay all 
the debts due by Pittijohn on the said schooner’s account. 
Among other debts, thus due, was that of the plaintiff, which 
had been contracted for lighterage. There was no evidence 
that the plaintiff was present at the sale, or that the debt: was 
mentioned specifically, or that the plaintiff and defendant, 
after the sale, had any understanding about the matter. 

The defendant’s counsel said, that if the Court was of opin- 
ion that the promise to Pettijohn’s executor would support 
the declaration of a promise to the plaintiff, and that the stat- 
ute did not require the promise to be in writing, then he ad- 
mitted the plaintiff was entitled to a verdict. 

“The Court being of opinion that the money paid at the 
sale and the amount of debts really constituted the price of 
the schooner, and the arrangement made resolved itself into 
a deposit by the vendor of the amount of the debts with the de- 
fendant, held that the statute did not apply, and that the pro- 
mise was well pleaded.” Defendant’s counsel excepted. 

Verdict and judgment for the plaintiff, and appeal by the 
defendant. 


Winston, Jr., for the plaintiff. 
Hi. A. Gilliam, for the defendant. 


Manty, J. According to the view which we take of this 
vase, the true question is, whether there has been a valid sub- 
stitution of one debtor for another. By the purchase of the 
schooner, the defendant, Bell, became bound to the executor 
of:Pettijohn for the sum bid, and also undertook to pay the 
debts due from the testator, on account of the schooner, 4 
cluding the debt in question. 

»» Considering this transaction in the most favorable light for 
the plaintiff, and we have the. defendant indebted forthe 
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schooner to the executor, in sundry amounts, including plain- 
tiff ’s debt, and an agreement between executor and defend- 
ant, that the latter should pay these debts to the various 
creditors. 

Such a substitution of one debtor for another is practicable 
without writing, but it cannot be effected, except by clear 
and unequivocal assent on the part of the creditor, and a dis- 
charge by him of the original debtor and an acceptance of 
the substituted one. There must be a mutual agreement be- 
tween all the then parties (the creditor, his immediate debt- 
or, and his intended new debtor) to the,substitution. For, if 
the original debt continues to subsist, there is no considera- 
tion. Addison on Contracts, 1004-5; Cuwon v. Chadley, 10 
Eng. Com. L. Rep. 191. 

The question, then, is, has the creditor, Styron, made him- 
self a party to this arrangement, by assenting to it-—discharg- 
ing the original debtor and accepting the defendant, Bell, in 
his stead, so as to establish a consideration, a promise and the 
relation between the parties of creditor and debtor in respect 
to this demand due from Pettijohn’s estate ? 

It seems from the statement of facts in the case, that Sty- 
ron was not present at the sale of the schooner or at the agree- 
ment, as above stated, that the debt to him was not mention- 
ed particularly, and that plaintiff and defendant had neither 
interview nor understanding about the matter since the sale. 

Upon this state of facts, there seems to be no. evidence of 
an assent, on the part of Styron, to the extinguishment of his 
demand against the executor of Pettijohn, or of his purpose 
to accept Bell instead of the other. All that can be reasona- 
bly inferred from the fact that he has instituted suit against 
Bell, is, that he is willing to look to him as a collateral source 
from which the money may be obtained. The ease of Cumon 
v. Chadley above referred to, raised, mainly, the question 
whether the original debtor had been discharged, so as. to 
raise a consideration. It was proved that. the creditor had 
made a transfer on his books of the debt, to the account of the 
- debtor, but nothing else appearing, it was held insuffi- 
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cient. “It must,” says the Court; “be expressly agreed to, 
discharge the original debtor. There is nothing ins the case 
from which stich an agreément may be even inferred. The 
demand of the money, if one had been made, would not jus 
tify such inference, for that is entirely consistent with his tak- 
ing it as collateral security. Supposing it to be merely an in- 
dicative or collateral source of payment, it would be strange 
to hold that a demand, accompanied by refusal, would be a 
discharge of the prior debtor. A suit is no more decisive evi- 
dence of a substitution, than a demand, and the bringit® of a 
suit cannot be considered an act of assent to the contract, and 
thereby support the action; for by the supposition, there was 
no contract until the suit was brought.” 

There is a class of cases in which a promise to one is held 
to enure to the benefit of another, but all these cases, it is be- 
lieved, turn upon the idea of pripcipal and agent, and have 
no bearing on the one now before us. The construction which 
we put upon the admission of the defendant's counsel, leaves 
open the question which we have here discussed, viz: the 
sufficiency of a consideration, as between the parties, to sup- 
port a promise by implication from the one to the other. 
There is no evidence that Bell was ever looked to by Styron, 
as an indicative or collateral source for payment, or.that there 
was, by arrangement, an extinguishment of his claim upon 
the estate of Pettijohn, and, consequently, there was no con- 
sideration between them, for the promise alleged as the basis 
of this suit. 

The view taken of the case, by the Court below, does not 
at all affect our conclusions. Assuming that the substance of 
the transaction between the executor and Bell, was the leav- 
ing of a sam of money in the latter’s hands, to pay Styron, 
and other creditors of Pettijohn, it will follow, upon prinei- 
ple and authority, that it cannot be recovered by Styron, ex- 
cept by a novation or substitution of one debtor for the other, 
in the manner alreadygstated. The case of Putterfield v. 
Hartshorn, 7 New Hampshire Rep. 345, was a case precisely 
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of the kind supposed, and it was there held the action emer 
not be sustained. s: 
The statute of frauds, making void promises to pay the 
debt of another without writing, would be an obstacle to thé 
recovery in other points of view, but we think it unnevesthry 


to enter upon that. 
‘ There should be a venire de novo. 


— Judgment reversed, 








WILLIAM HAYS v. JOHN O. ASKEW. 


Whether the rule, applicable in questions of boundary, where an unnavigable 
stream Or a public highway is called for, that is, to run to the middle of the 


stream or road, is applicable to a private way—quere ? 
Where the beginning corner of a deed is on a private avenue, and the other 
calls of the deed come back to the mouth of the avenue, and “ thence down 
. the said avenue to the beginning,” “ reserving forever twenty feet for my 
avenue,” it was held that this reservation explained the meaning of the 
grantor to be to run to the middle of the avenue, and thence down it, in 


_ the middle to a point opposite the beginning, thence to the beginning. ' 


Tis was an action of Tresrass guare clausum fregit, tried: 
beforé Howarp, J., at the last Fall Term of Hertford Superior 
Court. 

The plaintiff introduced a deed from the defendant to hint, 
containing the fullowing clause descriptive of the land con- 
veyed, viz: “ Beginning at a small sweet gum on my avenue, 
thence along an old path to a pine, thence by a small black 
gum (fore and aft) toa small eweet-gum, a corner; thence a 
southern course to a dead white-oak ; thence to a white oak; 
thence to a dead red-oak ; thence to Mother «lead red-oak’) 
thence to.asmall black gun: ; thence from black gum, a contin- 
ued straight line to Lenton landing road ; thence down said’ 
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road to my avenue, leading to my dwelling-house ; here; T ré 
serve the width of twenty feet for my avenue; thence dowt 
said avenue to the sweet gum, the first station ; still reservir 
forever the width of twenty feet for my avenue to house.” ” 
» Aesurveyor testified that the land was on the north’ side of 
the avenue ; that the “sweet gum, beginning corner,” was 
on the same side; that after running around the land and 
coming back to the avenue, if the line ran down the. sidg of 
the avenue to the “sweet gum, the beginning co: 
deed did not cover the locus in quo ; but that if it Wént to 
the centre of the avenue, and then to the beginning corner, 
that it would include it. 
The Court instructed the jury, that the proper construction 
of the deed was to run the line along the side of the avenue. 
In submission to this opinion, the plaintiff took a nonsuit and 


appealed. 


Garrett, for the plaintiff. 
Winston, Jr., for the defendant. 


Barriz, J. When this case was before this Court on for- 
mer occasions, it was taken for granted that the deed’from the 
defendant to the plaintiff conveyed the ‘toil of a part of the 
grantor’s avenue, reserving an easement thereon, and the on- 
ly question then made, related to the form of the action and 
the amount of damages. Now, the question is, whether the 
deed conveys any part of the soil over which the defendant's 
avenue extends, the defendant contending that the boundary’ 
ofthe land commences on, and the last line runs along’ the 
edge of the avenue, and that the land, conveyed, lies entirely’ 
outsideof it. As it is a question of boundary, it is to be re 
gtetted that the land was not surveyed, showing, among oth* 
er things, the width of the avenue before, and at the time of 
conveyance, and a plat made of it and sent up as a partof 
thé-ease. We might thus have been enabled to understand 
more clearly the precise question in dispute, and might possi- 
bly have come to'a different conclusion from what we have 
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upon the merits of the case. The first call of the deed is the 
beginning “at a small sweet gum on my. avenue,” which, it 
is stated, stands at the edge of the avenue. After several 
calls, about which there is no dispute, the Lenton landing 
road is called for, and the boundary is “thence down. said 
road to my avenue, leading to my dwelling-house, (here I re+ 
serve twenty feet for my avenue) thence down said avenue to 
the sweet gum, the first station ; still reserving forever the 
width of twenty feet, at least, for my avenue, to my house.” 
In callfng for the avenue, the plaintiff contends that the line 
runs to the middle of it, and thence along the middle, until 
it gets opposite the sweet gum, when it turns and goes straight 
to that. For this, his counsel cites 2 Smith’s Lead.) cases, 
(p. 216 Am. Ed.) where it is said that a call, in a deed, for a 
highway, carries the line to the middle of the highway, in 
analogy to the well known rule, which extends a line wsgue 
ad filum aque, where an unnavigable river or other stream is 
called for. The defendant’s counsel admits the law to be as 
contended for by the plaintiff, when a highway or public road 
is called for, but denies its application to a call for a private 
way or avenne, but insists that as the beginning corner is a 
tree, standing on the edge of the avenue, and the last line 
runs down the avenue, it must run along the edge or margin 
to the beginning. There would be much force in this argu- 
ment, were it not repelled by the reservation, twice mention- 
ed; of twenty feet for the avenue to the grantor’s house... This, 
we think, must be taken as explanatory of the grantor’s in- 
tention, that the next to the last line should go to the middle 
of the avenue, and thence down the middle, se as to inelade 
a part of it: This construction is confirmed by the fact, that 
the parties have always considered it heretofore as the true 
one. See S. O. 5 Jones 63, 7 Jones 272. 
Venire de novo. i 


ra Judgment reversed, 














34. in " ny : tn , - 
Doe on the demise of BENJAMIN ©, WILLIAMS v. JOHN T. COUNCIL 


A sale of land, by a decree of a court of equity, is; in effect; a sale by eat 
Owner of the land, through the agency of the court. 

Where the land of an infant was sold by a decree of a court of equity, and 

_. the purchaser went into possession, but no deed was made by the master du- 
ring his continuance in office, it was held, that during this time the purcha- 
ser was in as the tenant of the former owner, and that his taking a deed 
from the master after his going out of office, did not change that, relation, 

‘Held farther, that the purchaser's making a deed of trust to secure debts, but 
still remaining in possession, did not change the relation, and make the 
holding adverse. 

#kid further, that an agreement on the part of such purchaser to sell the land 

_, 4hus bid off by him, absolutely, and an entry and possession of the party 
contracting to buy, he acknowledging himself the tenant of the person who 
bid off the land, did not make the holding adverse to the original owner. 


Tus was an action of EsEcTMENT, tried before SuepuErD, J., 
at the Spring Term, 1860, of Moore Superior Court. 
': Previous to the year 1834, Benjamin OC. Williams, the lessor 
of the plaintiff, was the owner of the land sued for, and Coun- 
cil, the defendant, was in possession when the suit was brought. 

The defendant proved that Josiah Tyson, in 1834, purchased 
the land in dispute, at a sale by the clerk and master in equi- 
ty of Moore county, under a decree of the court, as the pro- 
perty of Benjamin OC. Williams, and went into possession, and 
40 continued for five or six years, when one William Watson 
took possession. Tyson did not take a deed from the clerk 
and master until the 9th of January, 1841, when one was 
made to him by Bryan Burroughs,-who was in office when 
the sale’ was made, but was not, when the deed was made.— 
‘dn 1842, Tyson agreed to sell the land to the said Watson, for 
$3500, and the payment was te be made from the proceeds of 
the estate of Watson’s wife, in the hands of J. B. Cox, her 
trustee, and he entered into bond to make title to said Cox, as 
trustee, when the purchase money should be paid. Watson, 
at that time, entered into the possession as the tenantof Tyson, 
and continued to hold possession as such, for ten or twelve 
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years, viz, till March, 1853, when he left without surrendering 
the possession to him, or any one for him. The purchasé 
money was paid about 1846, principally by J. B. Cox the 
trusteé, but partly by Moses Cox, a brother of Mrs. Watson: 

In 1852, Watson called on Tyson to make a deed for the-land 
to’ J. B. Cox, which was done on 17th of February, 1853+ 
The defendant also offered, in evidence, a deed from the ‘said 
Oox, dated 17th of February, 1853, and he took possession of 
the land not long after Watson left, viz: some time in March, 
1853. - 

' Previously to the sale to Watson, to wit, on the 9th of Feb 
ruary, 1841, Tyson executed a deed of trust to one Roberts, 
tosecure the payment of debts, therein named, but no sale 
‘Was ever made under it, and no action taken upon it, and 
Tyson’s possession was continued as above stated. 

It was admitted that Benjamin ©. Williams beeame of age 


on 20th of September, 1842. This suit was commenced ‘on 
29th of December, 1857. 

Upon these facts, His Honor being of opinion that plaintiff 
could not recover, the plaintiff took a nonsuit and appealed. 


B. F. Moore, for the plaintiff. 
Winston, Sr., and Strange, for the defendant. 


Pearson, OC. J. This suit is for the same land which was 
the subject of controversy in the case of Williams v. Council, 
decided at December Term, 1856, 4 Jones’ Rep., 206. ‘But 
the faets now presented, are not the same. The deed of trust, 
exeented by Tyson to Roberts, 9th February, 1841, was not 
then in evidenee, and the Court is not now in possession of the 
fact, which was then in evidence, that Benjamin ©. Williams 
had commenced an action of ejectment against William Wat- 
gon, on 20th of June 1845, which pended until Spring Term 
1853. So we have one fact added and one fact omitted. 

On the facts now submitted for our consideration, we are - 
opinion the plaintiff is entitled to recover. 

A sale in a case of this kind iontenintehoamenidads 





DECEMBER TERM, 1860. 


Williams v. Council. 








ty is, in effect, a sale by the owner of the land, through. the 
agency of the court; Smith v. Brittain, 3 Ired. Eq., 851. 
So, our case is the same as if Benjamin Williams had, in 1834, 
contracted to sell the land to Tyson, who entered under Wil 
liams, and held possession by virtue of the contract. Tyson’s 
possession, consequently, was not adverse at its, commence 
ment, and the question is, did any thing take Resamaperaeed 
to make it adverse. 

1. On the 9th of January, 1841, it is admitted Tyson. was 
in possession, under the contract of sale. At that date he took 
a deed for the land, from Burroughs, who was not authorised 
to. make it.. So the title did not pass out of Williams, and 
the deed was. but color of title. There certainly is no princi- 
ple on which the fact of taking the deed could alter the char- 
acter of Tyson’s possession. Le had color of title, but his 
possession was not averse. 

2, On the 9th of February, 1841, Tyson executed to Rob- 
erts a deed of trust, to secure the payment of certain credi- 
tors, but he continued in possession. There is no principle on 
which the fact of his making this deed of trust, could alter . 
the character of his possession. Suppose the effect of this 
deed was to pass his color of title to Roberts, and as between 
them, to make him hold under Roberts, still he was not there- 
by relieved from his obligation to Williams, and having en- 
tered under him and held possession for hiin, there was noth- 
ing he could do, or say, so long as he continued the possession 
thus acquired, to make his possession adverse, without the 
concurrence of Williams, or some act done by Williams. to 
put an end to the relation which existed between them. . If 
he wished to assume. ai adversary position, he could only have 
effected it by surrendering back the possession. Our ordinary 
notion of fairness shows that this must be so.. As against 
Roberts, Tyson was entitled to a resulting trust, after satisfy- 
ing the debts secured in the deed of trust, and as against 
‘Williams he had an equity, on paying the purchase money, to 
call for the legal title, but, in the mean time, he was holding 


Ga. 
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under and for Williams. Taylor v. Gooch, 4 Jones, 436. 

4. In 1842, Tyson contracted with William Watson to sell 
the land for $3500, to be paid out of the trust estate of Wat- 
son’s wife, and when the purchase money was paid, he agreed 
to make the title to Cox, in trustfor Mrs. Watson. “ Watson, 
thereapon, entered into possession as the tenant of Tyson, and 
remained in possession until March, 1853, when he left with- 
out giving up the possession to any one.” Here then is Wat- 
son taking possession under Tyson, and holding as his tenant, 
and Tyson bound to hold for Williams; of course, Watson’s 
possession being the possession of Tyson, could not be adverse 
to Williams. 

So, upon the facts before us, there was no possession adverse 
to. Williams, until after March, 1853. This action was coms 
menced December, 1857; consequently, his title conld not 
have been divested by the color of title in Tyson or Roberts, 
as there was only, at most, some five years adverse possession, 
and it is untecessary to pursue the matter farther. 

What would have been the result, had the fact that in 1845 
Williams commenced an action of ejectment against: Watson 
been put in evidence, we are not at liberty to say. Did he, 
thereby, put an end to the congeable relation previously ex- 
isting between himself and Tyson and Watson, so as, by his 
own act, to make the possession adverse, as when a bailor 
makes a demand of the bailee, and the bailee refuses to give 
up the thing bailed? or did the obligation imposed on Tysom 
and his tenant to hold possession for Williams, still continue? : 
These are questions into which we will not enter. 

The record does not present this as a “case agreed,” so\as 
to authorise this Court to give judgment for the plaintiff. 


Per Coram, Judgment reversed, and a venire de novo. 
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ieanipiniaiitnbittimiatreamiadnes was called; and aig to ap- 

pear, judgment. was rendered against his surety, it was held thatthe 

nt oY that the principal was sick and unable to attend at the term for which 

he was bound, did not entitle the surety to a certiorari to have the case 
removed into the Superior Court. 


Tuts was a petition for a cerTioraRt, heard before Drox, J} 
at Fall Term, 1860, of Rowan Superior Court. The pefitiow 
discloses the following state of facts: The defendants, Arnold 
and Cooley, recovered a judgment in the County Court of 
Rowan, against one Wilson Williams, upon which judgment, 
aca. sa. issued against him, and the petitioner, Buis, became 
surety npon the ca. sa. bond, which bond was returnable to 
August Term of the Court. At that term, the cause was con- 
tinued to November Term, at which last mentioned term, the 
principal, Williams, being called, and failing to appear, judg 
ment was rendered against the petitioner upon the ea. 8a. 
bond. It was proved by the deposition of Williams’ wife, 
that he was cohfined to his bed, by sickness, during the whole 
of November term of Rowan county court. Williams lived 
in Charlotte, where he was during his sickness. Upon the 
hearing of the petition, and upon consideration of the case of ' 
Osborne v. Toomer, 6 Jones’ Rep. 440, the Court was of opiti- 
ion with the defendants, and, accordingly, dismissed the peti 
tion.. Petitioner appealed. 


«Boyden, for the petitioner. 
Blackmer, for the defendants. 


‘Barriz, J. The case of Betts v. Franklin, 4 De¥. and 
Bat. Rep. 465, is a direct authority in support of the order of 
the Superior Court dismissing the certiorari. In that case, 
the parties to a ca. sa. bond, conditioned for the appearance 
of the principal obligor in the county court, to take the bene- 
fit of the act for the relief of insolvent debtors, were called, 
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and failing to appear, judgment was entered against. them, 
and it was held that the sureties were not, upon the allege 
tion of having been prevented, by the fraud of the plaintiff’s 
agent, from making a surrender of their principal in, dis- 
charge of themselves, entitled to the writ of certiorari, to 
enable them to make it in the superior court. That case was 
a stronger one in favor of the applicants for the certiorari, 
than the present, because the failure of the principal obligor 
to attend and surrender himself, or be surrendered by his 
sureties, was alleged to have been caused by the fraudulent 
conduct of the plaintiff’s agent ; and this Court intimated that 
the county court might, possibly, in such a case, be author- 
ised to give relief by vacating the judgment. But in the pre- 
sent case, where the principal was prevented from attending 
the County Court by sickness, no such relief can be given. 
Sickness of the principal obligor may be such as to excuse 
his non-attendance, and furnish a good cause for the continw 
ance of the suit, but if he and his surety neglect to have the 
suit continued, and a judgment be regularly entered up 
against them, on account of the failure of the principal obli- 
gor to appear, it cannot be vacated at a subsequent term.— 
Such was the decision of this Court in the recent case of Os- 
borne v. Toomer, 6 Jones’ Rep. 440, in which it appeared that 
both the principal and his surety were sick and unable, on 
that account, to attend the term of the court, at which the 
judgment was rendered. We admit that the present may 
be a hard case, and so said the Court, was that. of Osborne,v. 
Toomer. But, “however hard the case may be, the Court does 
not perceive any ground, on which the surety can be reliev- 
ed. The extreme sickness of the principal at the time would 
have excused his non-appearance, and entitled him and his 
surety*to a continuance under the 10th section of the statute, 
if that had appeared to the Court; (see Rev. Code, chap. 59, 
sec, 10).- But that was not made to appear, and, therefore, 
the Court conld not properly have continued. it. That -was 
the fault of the party; for although the sickness might have 
excused the debtor for not appearing, and the surety for not 
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bringing ‘him in, yet, it furnished no reason for not appeating 
by attorney, and showing,’ by witnesses, their inability to at- 
tend in person. They might, in that manner, have shown 
their right to a continuance, and having failed in that, om 
is now no help for him.” 


"Pee Curt, Judgment Taemndas 








6. G, FOARD v. THE ATLANTIC AND NORTH CAROLINA RAIL 
ROAD COMPANY.* | 


Where machinery was consigned to the agent of a rail-road, to be forwarded 
to the plaintiff over such road, and it was negligently detained for a time, 

, it was held that the defendants were not liable as common carriers for this 
neglect, but only as bailees, 

Where several pieces of machinery were shipped to the defendants’ agent to 
be forwarded to plaintiff, and they were described in the bill of lading as 

* “ three pipés in one bundle, and two single pipes,” and they were deliver- 

ed by the ship’s agent to the defendants’ agent, who had a copy of the bill, 
and by some means, the direction on one of the single pipes became illegi- 
ble, and it was not forwarded, it was held that these facts were sufficient 
to subject the defendant for negligence as a bailee : 

Where a part of a machinery was consigned to defendant as plaintiff's agent, 
to be forwarded to him, and defendant negligently detained it, whereby 
the whole machinery was kept idle, it was held that the measure of dam- 
ages was not what might have been made by the machinery during the 
_ time it, was idle, but the legal interest on the capital invested, the price of 
_, the hire of hands necessarily unemployed during the time, the cost, of send- 
“ing for the missing machinery, and all other damages that resulted, neces- , 
early, from defendant's negligence. 


© Tus was-an ACTION ON THE CASE, tried before Osson, 3, 
anny Term, 1860, of Rowan Superior Court. aL 


Weipa Miaahy Wellg @ etbckcbelde Ye ey r-road ‘company, wok wo 
in the decision of this case. 2 et Dies 
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The plaintiff, who was the owner of a steam ‘flouring mill 
in the county of Rowan, declared’ against the defendants’ as 
common carriers tpon the custom, and for negligence as’ bai- 
lees, in failing to forward a piece of machinery, to wit, a lange 
steam pipe, whereby, and in consequence of which ‘neglect, 
his mill was delayed in its operations, and he, thereby depriv- 
ed of its profits. 

The following bill of lading was exhibited, in evidence. 

“Shipped, in good order and well conditioned, by Dibble 
& Bunce, on board the Schooner called the Howard, whereof 

is master for this voyage, now lying in the port of New 
_ York, bound for New Berne, N. C., to say: 
? “Three pipes in one bundle, two single pipes 
O. G. Foard,|marked and numbered as in the margin ; to be 
Salisbury, |delivered in the like good order and condition, 
at the port of New Berne, N. ©., (the dan 
of the seas, only excepted) unto Atlante de 
N. C. Rail Road agent, or to his assigns, he or 
they paying freight for the said artieles as cus- 
tomary: with primage and average accustom 
ed. In witness whereof, the master or purser 
of the said vessel hath affirmed. to three bills 
of lading all of this tenor and date: one of 
waieb being accomplished the others to stand 
void. 

Dated in New York the 15th day of Sep- 
tember, 1858. Per Master. n 
E. Hoxmes.”’,,, 

It was proved, by one Taylor, that the Schooner Howard 
arrived at New Berne on the 19th of September, 1858, and 
he, in pursuance of general instructions given him bythe 
agent of the rail road, put the goods on board of a dray and 
sent them to rail road depot, and ‘that he, Taylor, was the 
known agent of the master and owners of the Schooner How- 
ard; and resided in the town of New Berne. It was further 
proved that all the articles were forwarded to the plaintiff, 
except one of thé single pipes, which was a large one, seven 
feet long, on which the direction had been obliterated, so that 
nopart of it was:at first legible, but that by rubing it withia 
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rag, saturaied with oil, the word “Salisbury” could be read. 
The agent of the rail-road swore that the pipe in question was 
net forwarded, because he could not tell to whom it belonged. 
Mr..Fisher, the agent of the plaintiff, swore that on, the 22d 
of, September, aforesaid, he received notice from plaintiff that 
the pipe had not come to hand, and directions to enquire for 
it; that he went on the same day to the depot, and made 
known his instructions to the agent of the depot, who inform- 
ed)him that he knew nothing about it. He was directed :to 
eall in the morning, when another agent, the regular,,one, 
would be at home; that he did call, and looked at the pipe 
in question, and saw others, but neither he nor the agent 
could ascertain to whom it belonged, and that no further 
search was made on either of these occasions. Mr. Taylor 
also swore, that if he had been applied to at any time after 
the delivery of the articles at the depot, he could have iden- 
tified the one spoken of, as the property of Mr. Foard. Mr. 
Aldrich, Machinist, swore, that, on the 29th of October en- 
suing, he went to the depot of the defendants at New Berne, 
in-search of the missing pipe, and found it lying in the depot, 
and knew it immediately. He said he knew the article from 
the number and description mentioned in the bill of lading, 
produced by the agent of the depot, and from his knowledge 
of the article wanted; that the pipe in question, was a very 
important part of the machinery, without which the mill 
could not go at all, and for the want of which, it was stopped 
for six weeks. He further swore that he did not believe that 
sueh an article could be supplied, nearer than the city, of 
New York, and that he took possession of it, and carried, it 
tothe mill immediately upon his finding it. The counsel for 
the defendant, asked the Court, to charge the jury, that if the 
missing pipe could have been supplied, it was the duty of the 
plaintiff to have got another pipe, and that he was not enti- 
fled to recover for the stoppage of his business, for any longer 
time than he could have sent and got.another pipe. , The 
@ourt declined to give the instruction, but charged the jury 
that the role of damages was the nett profits of the.mill 
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which had been lost by the delay in getting the pipe» Der 
fendant excepted. ‘yite@d arn 

~ On the trial, the question of defendants’ liability in point 
of law, was reserved by his Honor, with leave to set aside the 
verdict, in case plaintiff should get one, and enter.a nonsnit. 
Verdict for plaintiff. Afterwards, on consideration of the 
question of law, His Honor, being in favor of the defendant, 
ordered the verdict to be set aside, and*a nonsuit entered:— 
Plaintiff appealed to this Court. The defendant also appeal- 
ed, on his exception as to the measure of damages. 


Jones and Love, for plaintiff. 
Boyden, for defendant. 


Bartiz, J. Upon the trial, it seems to have been conte- 
ded, that the defendants were not liable as common carriers, 
for their neglect to send on, in proper time, the pipe in ques- 
tion. It was decided in the case of Boner & Christ v.. The 
Merchants’ Steam Boat Company, 1 Jones’ Rep. 211, thata: 
company, whose ordinary business was to transport goods by’ 
water for freight, was not bound, as to the time of delivery, as 
commun carriers, but as mere bailees for hire; and we think 
the same rule must be applied te a company, which carries! 
goods for freight on arail-road. Therule of negligence, insuch, 
cases, makes the bailee bound for ordinary care, and, of course; 
makes him responsible for ordinary neglect. Applying this 
rule as a test to the facts of this case, we differ from his Hon- 
or in the Court below, as te the result. It is our decided 
opinion that the agent of the company was guilty of, at leasty, 
ordinary, if not gross neglect in forwarding the pipe to the 
defendant. It was, under instructions from the agent, put om 
a dray, together with another single pipe, and a bundle of 
three pipes, to be carried to the company’s depot. Whenit 
arrived there, it was, or ought to have been,.put. with the 
other articles. with which it had come, as shown by the bilb 
of.lading. If it had been so placed, the agent, who had beew 
furnished with the bill of-lading, would not have left it be+: 
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hind when) he sent on the other articles, A mati of ordinary 
prudence, in the management of his own affairs, would'not 
have permitted, while he had the bill of lading in his own 
hands, one pipe to be separated from the others, and would 
not, therefore, have neglected to send them on as he had receiv- 
ed ‘them, all together. Besides, when he learned: that-one 
of the articles had not been forwarded, he would have applied 
to the ship’s agent to dssist him in finding it out, as soon ashe 
ascertained that there was some difficulty: in identifying 
it. Mr. Fisher, the plaintiff’s agent, had no otlier means of 
ascertaining which it was, than any other person, but Mr. 
Taylor, the ship’s agent, had; an he testified that, if he-had 
been applied to, he conld easily have pointed it out, so that 
the greater part of the delay might have heen avoided. 

» Asa verdict was taken for the plaintiff, subject to the opin- 
ion of the Court, as to the legal liability of the defendant, we 
might, upon reversing his |{unor’s opinion as to that ques 
tion, direct a judgment to be entered upon the verdict. for 
the plaintiff, but for the objection of the defendant to his- 
Honor’s ruling upen the question of damages. Upon that 
question, we also <iffer from his Honor. When he made the 
decision, we presume that the case of Boyle v. [eeder, 1 Ire: 
Rep. 607, was not called to his attention. That was a case 
where the plaintiff declared for the breach of a covenant, in 
which the defendant had bound himself to furnish machinery 
fora steam saw mill, by a stipulated time. He claimed, as 
damages, the estimated value of the profits, which he alleged 
that he might have made, if the covenant had been complied 
with, ‘The Court said, through: Rurrm, U. J., who delivered 
their opinion, that “very certainly damages are not to be 
measured hy any such vague and indeterminate notion of 
anticipated aud fancied profits of a lusiness or adventure,’ 
which, like ‘this, depends so much on skill, ‘experiefte, 
good management and good’ Inck, for success. ‘That would 
make the defendant an insurer against losses from dny 
cause, ina lnsivess-of hazard; and even against the plain- 
tifi’s want of managemetit. The gains of the business’ tlie 


* 
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plaintiff might have done, or probably would have done, 
cannot be correctly estimated; and, therefore, evidence 
offered with a view of estimating them, as the standard: of 
damages; was properly excluded, as being irrelevant, and 
tending to mislead the jury.” The proper measure of dama- 
ges, the Court said, was to give the plaintiff “a fair rent for 
the time, or compensation for the capital invested and lying 
idle.” This rule, we think, will apply* to the present case, 
and being one which we find to have been adopted by this 
Court, after full consideration, we feel no inclination to dié- 
turb it. In our opinion, then, the plaintiff will be entitled to 
recover from the defendant, on another trial, a compensation 
for his capital invested, while it was lying idle for the want 
of the pipe not forwarded in proper time, that is, the legal 
interest on such capital, also for any workmen or hands ne- 
cessarily unemployed for the same cause, and also for the 
expenses of sending the machinist after the missing pipe; 
besides any other damages, which were the direct and neces- 
sary result of the defendant’s negligence. 

The effect of the error, committed by his Honor, in respect 
to the question of damages is, that the judgment must be re- 
versed, and a venire dé novo awarded. 


Per Cur, Judgment reversed, and a venire de novo. 








WILLIAM 8, ASHE v. ARMAND J. DEROSSET, Adm’r. 


Where, in a suit for the loss, by fire, of a quantity of rice, deposited ata mill 
to be beaten, it was proved that the general custom of the mill was to give 
areceipt to the owner of the nce delivered, expressing the quantity and 
the terms of deposit, it was held, in the absence of proof that the custom 
‘was departed from in this particular instance, that there was a presumption 
that such a receipt was delivered to the plaintiff. : 


. 
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Where a receipt was given, on the delivery of a quantity of rice at a mill, 
setting forth the quantity and terms of deposit, it was held, in an action 
for the loss of the rice by fire, that the plaintiff could not resort to proof 
of the quantity aliunde, without proof of his inability to produce the re- 
ceipt. 

Where the owner of a rice mill, who bad a turn at his own mill, agreed to 
let a customer have it, and there is no particular inducement shown, or oth- 
er explanation given, it was held that the agreement was a nudum pactum. 

Where the owner of rice, which had been burned at a mill, went to a part- 
ner, who was not cognizant of the state of the business, and demanded a 
given quantity of rice, to which he replied, that “it was nothing more than 
he expected,” it was held, that this was no admission as to the quantity. 

Where a verdict was rendered for more than the amount claimed in the writ, 
in a case where the measure of damages was certain, and there was no 
certain crpterion by which to show a mistake or misapprehension, it was 
held not proper to allow an amendment of the writ. 


Action of assumpsit, tried before Frencn, J., at the last 
Fall Term of New Hanover Superior Court. 

The plaintiff declared in two counts. 

1st. For the loss of 2300 bushels of rice, which was destroy- 
ed by fire by the negligence of the defendant. 

Qndly. On a special contract, that the plaintiff should have 
the turn of the defendant, at the defendant’s rice mill, by a 
breach of which, the rice of the plaintiff was destroyed by 
fire. 

It was proved that Potter and Wade were partners. 

James Pettiway testified, that Wade was the active part- 
ner and superintended the mill. The mill was burned in 
February, 1844. In October, 1844, at the request of plain- 
tiff, he demanded of Potter 2300 bushels of rice, to which the 
latter replied, “it was nothing more than he expected.” 

Thomas D. Meares testified, that the custom, at the mill, 
was, that each planter had a turn at the mill, of 1500 bushels, 
and to secure this, a deposit of 200 or 250 bushels was neces- 
sary ; that on the morning after the fire, he had a conversa- 
tion with Wade, and he said that he (witness) had inthe mill, 
at the time of the fire, 1300 or 1400 bushels, and that plain- 
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tiff had lost much mure than that, and that Potter had lost 
about 15,000 bushels. 

Plaintiff’s counsel asked wituess, what Wade said as to the 
cause of the fire. The defendant’s counsel whjected to the 
question, but the objection was over-ruled, and defendant 
excepted. 

The witness proceeded ; that Wade said the fire originated 
from the journals, and that these were of wood, and were on 
the upper floor; that Wade said further, he was in the habit 
of going over the mill every night to see that all was right 
before closing, |ut on the evening before, le had neylected to 
do so, as he was much fatigue) ; that the journals, as he said, 
had caught on fire before. ‘le further stated, that Wade was 
mistaken as to the quantity he (the witness) had in the sill, 
fur that it was only ‘00 or 900 bushels ; that clean rice was 
worth, at that time, $2,25 4 2,75 per 100 Ibs., and rongh rice 
about one-fourth as much: that the general custom: was to 
give receipts, and that the rice was at the risk and control of 
the owner ; that this was expressel in the receiyst. 

The counsel of the defendant read, in evidence, a notice serv- 
ed on the plaintiff, to produce the receipt he lad received 
from the mill for the rice «leposited. 

The defendant was a rice planter, and was entitled to his 
turn in the mill. The tell charged tor beating was 10 per 
cent. This mill waz run by steam: power. The principal risk 
in mills of this kin] is from fire. The wooden journals are 
liable to take fire if nexlectel. Mr. Quine testified, that he 
had been familiar with rice mills for 30 years; that they are 
much: subject to fire, and great care lias to be used to prevent 
fire ; that according to the custom, in this business, the rice 
is at the risk of the owner, and salject te his control ; that it 
was usual to make a sinall depusit at the mill to secure a 
“turn” and just before it came round to deposit the remain- 
der, say 1500 Inslels; this course was pursued on account of 
the danger of fire ; that the owner ofa mill, if a planter, hada 
Stanton Spooner testified, that he was employed in the mill 
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at the time the fire occurred ; that there was no negligence; 
that on the evening before the fire, on closing the work of the 
day, Wade went through the mill and carefully examined the 
mill, and saw that every thing was right; that Potter did 
give Ashe one turn, and that Ashe only had abont 500 bush- 
els of rice in the mill when the fire occurred; that it was‘the 
uniform custom to give receipts to persons bringing rice to 
the mill, expressing the quantity and the terms on which the 
rice was received. 

The counsel for the defendant, contended that the contract 
to give the plaintiff his turn at the mill, was but a »sudwm 
pactum, also that the non-production of the receipt, given by 
the mill-owner, to the plaintiff, created a presumption against 
his claim. The Court declined giving the instruction asked, 
upon the ground, in the latter instance, that there was no ev- 
idence that such receipt had come to the hands of the plain- 
tiff. Detendant’s counsel excepted. 

The Court charged the jury, that if they were satisfied that 
there was « contract that the defendant was to give his turn, 
and that this agreemeut was made in contemplation of the im- 
minent risk of fire, and the defendant lid not give his turn and 
his rice was destroyed by fire, then, the plaintiff was entitled 
to recover the valuc of the rice destroyed. If they found that 
the contract was male, not in contemplation of the imminent 
risk of fire, and there was a breach of it, and the plaintiff’s 
rice was <lestroyed by fire, the plaintiff was entitled to nomi- 
nal daiuages. 

If they were satisfied, from the evidence, that beating rice 
was attended with great risk from fire, and that the fire orig- 
inated in the journals, and that the defendant did not see that 
all was right before elusing on the night before the fire, then, 
the defendant was guilty of gross negligence, and the plaintiff 
was entitled! to recover the value of the rice destroyed by the 
fire. Defeniant’s counsel excepted to the charge. Verdiet 
for $2930,20. The writ, in the case, claimed damages to the 
amount of $1500, but his Honor permitted the writ to’ be 


t 





IN THE SUPREME COURT. 





Ashe v. DeRosset. 





amended without costs, so as‘to correspond with the verdict, 
and the Court gave judgment accordingly. 
Defendant appealed. 


Person, Strange and W. A. Wright, for the plaintiff. 
Fowle, for the defendant. 


Pearson, ©. J. The case is complicated by the fact that, 
in respect to the count against the defendant as owner of the 
mill, Wade, who was a partner, has a direct interest, being 
liable to the defendant for contribution; whereas, in the 
other count against the defendant, on his collateral individual 
promise, “to give plaintiff his turn,” Wade had-no interest. 

The verdict being general, an error, as to either count, is 
ground for a new trial, and according to the view taken of 
the case, by this Court, there are many fatal errors in regard 
to each of the counts. 

FIRST COUNT. 

1. His Honor was of opinion, that there was no evidence 
that “a receipt” for the rice had ever come to the hands of 
the plaintiff. There was proof of a general qustom, at the 
mill, to give a receipt, “stating the quantity of rice, and that 
it was at the risk and under the control of the owner,” when- 
ever rice was deliverd. In the absence of any evidence 
showing that, for some cause or other, the custom was depart- 
ed from in the instance of the plaintiff, there is a violent pre- 
sumption that he did take “a receipt.” 

2. The purpose of these receipts was to fix the quantity of 
rice, delivered at the mill, by the respective customers. It 
was what is called in the books, “pre-ordained evidence,” that 
is, evidence agreed on by the parties, as the mode of proof, in 
respect to the quantity of rice, and the terms on which it was 
delivered—like a subscribing witness to a bond. In sueh 
cases, this pre-ordained evidence is not merely the primary, 
but it is the only evidence to which either party can resort, 
without proof of his inability to produce it. In the ease ofta 
subscribing witnegs, the principle is of every day’s occurrence; 
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to prove a bond, or other instrument, the subscribing witness 
must be produced ; if that be impossible, then his hand-wri- 
ting must be proved, and the party is not at liberty to disre, 
gard this pre-ordained evidence and prove that the obligor, or 
maker of the instrument, had admitted that he executed it, un- 
less such admission be, what is called, “an admission in the 
cause,” made expressly for the purpose of dispensing with the 
production ef the subscribing witness. 

According to this principle of evidence, the plaintiff onght* 
not to have been allowed to proceed with his case by attempt- 
ing to show, aléunde, the quantity of rice, until proof was 
made, on his part, of his inability to produce the receipt. In 
this ease, out of abundant caution, the defendant had given 
him notice to produce it, and still, he was allowed to proceed 
and, in effect, attempt to preve the contents of the receipt, to 
wit, the number of bushels of rice that he had delivered at 
the mill. 

3. His Honor was of opinion that the demand for 2300 bush- 
els of rice, and the defendant’s reply, “it was nothing more 
than he expected,” was evidence of the quantity. Apart from 
the considerations, above stated, we do not agree with his 
Honor in this view of the evidence. It is very diffieult to 
draw a line between slight evidence and no evidence at all; 
buttaken in connection with the fact, deposed to by the witness, 
Pettiway, who wade the demand, and proves the reply, that 
Wade was the active partner and superintended the mill, (se 
that the defendant could not be supposed to know the quan- 
tity of rice delivered by the enstomers) it seems to us to be a 
strained construction, to give these words of the defendant any 
reference to the quantity of riee, and they are fully satisfied 
when taken in their ordinary sense, to mean, that the defend- 
ant was not surprised, by the fact of a demand beiag made, 
as preliminary to an action against him; for that the énten- 
tion of the plaintiff, to sue him, “ was nothing more than. he 
expeeted.” 

In this conaection, it is proper to remark, that, although 
the power of the court to allow an amendment, after verdict, 
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#0 as to increase the amount of damages, claimed by the writ, 
is conceded, still, in most cases, it should be sparingly ex- 
ercised. Where, by the long pendency of the suit, an amend- 
ment becomes necessary, as in ejectnmient, where the term, 
laid in the demise, expires, or in debt, or in assumpsit, where 
the interest exceeds the damages laid in the writ, the aimend- 
ment is matter of course. In actions where there is no par- 
ticular measure of damages, as slander, assault and battery, 
‘and new matter occurs to aggravate the offense, e. g., a repe- 
tition of the slander after suit brought, or relying on the plea 
of justification where there is no ground for it, or where the 
wound, inflicted, takes a dangerous turn, and the plaintiff is 
likely to lose a limb, or the like, the discretion of the court 
may be properly appealed to; but in actions where there is 
a fixed measure «if damages, as in our case—the value of the 
rice, a case rarely occurs where the purposes of justice re- 
quire the cxercise of this power ; for every man is presumed 
to know best his own business, and to claim all that he thinks 
he is entitled to. In such cases, this presumption ought to be 
rebutted, and something offered for the court to amend by}; 
as by the production of the receipt, and showing thereby, 
beyond all question, a mistake in regard to the quantity of 
rice. The usual course, however, is to allow the plaintiff to 
remit so much of the damages found as exeeed the amount 
claimed, so as to make the verdict fit the writ; Grist v. 
Hodges, 3 Dev. 203. 
SECOND COUNT. 

1. In addition to the above, which applies to both eounts, 
Wade, the partner of the defendant in the mill, had no inter- 
est in this count, as it was for the breach of a collateral pro- 
mise. So, he was a competent witness for either party, in 
respect to it, and, of course, his admissions, or declarations, 
were not admissible, as evidence, against the defendant.— 
There was no test of trath, as, in this respect, they were not 
against his interest, and did not tend to subject him to liabil- 
ity; and this produces the incongruity of joining the two 
counts. 
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2. The. alleged promise of the defendant, was.to let the 
plaintiff have “his turn.” The witnesses state that a turn 
was 1500 bushels of rough rice. So, wider this count, the 
plaintiff could not recover for any larger amount. 

There is no evidence of a consideration to support the pro- 
mise. It was suggested, on the argument, that the promise 
was made by the defendant, in order to induce the plaintiff 
to send his rice to the sill, or in order to kee} him from tak- 
ing it away, after it had been delivered, as he had a riglit to 
do hy the terms of the receipt, and tls the defendant, be- 
ing a part owner of the mill, had a direct interest. It is true, 
if the defendant made the promise for either of these purpo- 
poses, there would he a consideration ; |hut we are unable to 
see any evidence of the fact, either that the plaintiff did not 
intend to send his rice to the sill, or intended to take it away, 
and that the promise was made to induce hin to change his 
purpose. On the contrary, if permitted “to guess” about the 
matter, we should suppose that the promise was a voluntary 
offer of kindness, on the part of the defendant, to let the plain- 
tiff have his turn,-in order to accoramodate, him, by enabling 
him to get a portion of ]iis crop that much sooner into market. 

4. His Honor leaves it to the jury to say, whether the. pro- 
mise was made “in contemplation of the imminent risk from 
fire.” There was no evidence of this as a matter of fact, and 
this Court had decided, when this case was before it at June 
Term, 1858, (5 Jones’ Rep. 301) that it could not be wmferred, 
from the nature of the transaction, “ that tle contingency that 
the rice might be burnt, if left in the mill, was in contempla- 
tion of the parties.” On what ground could the jury, or any 
one else, infer that the defendant made the promise, because 
he knew there was great risk from fire, and if any rice was to 
be burnt, he preferred that it should be his own, rather than 
the plaintiff’s?!! Or that the plaintiff intended, and was 
willing, in accepting the offer of the defendant’s turn, to take 
advantage of such unheard-of generosity ?! So, notwithstand- 
ing the opinion of the jury, as it is a mere matter of opinion, 
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and there is no evidence in regard to it, we are disposed to 
adhere to the opinion previously expressed by us. 1H 

The usual practice of this Court is, to put its decision on 
some one point, presented by the case, and to refrain from the 
expression of an opinion, in regard to others, that may appear 
in the record. This was the course taken when the case was 
here before, and the result is, that it comes back now with 
more points than ever. On which account, we have seen 
proper to make an exception to our usual practice, and to pass 
on several of the exceptions, presented by the record, with the 
hope of “ lopping off some of the points,” thereby relieving 
the next Judge, who tries the case, from the embarrassment 
incident to the joinder of the two counts. 


Per Curiam, Judgment reversed. 








WILLIAM K. LANE v. JOHN ©. WASHINGTON & J. D. BURDICK. 


Where a plaintiff declared upon a special contract to provide slaves, hired to 
work upon a railroad, with good accomodations, also on the implied con- 
tract of bailment to provide them with ordinary accommodations, it was 
held that the lodging of the slaves, in the dead of winter, in huts built. of 
poles and railroad sills, without door shutters, and without chinking in the 
eracks, which were large, and which huts were proyed to be inferior to 
others ordinarily used for such purposes on railroads, was a breach of the 
contract as alleged in both counts, and entitled plaintiff to reeover. 


Tuts was an action on the oases, tried before Saunpers, J., 
at Fall Term, 1860, of Wilson Superior Court. 

The plaintiff declared in five counts, as follows : 

ist. For a breach of contract in taking the slaves me 
George, Wright, and Abram, below Bear Creek. 

2d. Fora breach of contract in not taking good care of said 
slaves, and furnishing them with good accommodations. 
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8d. For breach of the implied contract, arising.on the bail- 
ment, to take ordinary care of the said slaves. 

4th. For the hire of said slaves, Wright, Jack, and stad nt 
nine days each, at eighty cents per day, and for the hire of 
Abram, six days, at eighty cents per day. 

5th. For the hires of said slaves, for the times mentioned 
in the 4th count, for what they were worth. 

The title of the plaintiff, to the slaves in question, was ad- 
mitted. The plaintiff introduced one aiford, who testified, 
that prior to the heavy snow storm of January, 1857, as the 
agent of the plaintiff, he hired said slaves to the defendants, 
who were partners in a contract for making the Atlantic Rail 
Road, at the rate of eighty cents per day; that they were not 
to be carried below Bear creek, a point on the line of said 
railroad ; that the above contract was made with the defen- 
dant Burdick ; that on the next day, Burdick told him that he 
wished to take the said slaves below Bear Creek, into the 
edge of Dover swamp, below Kinston; that he (witness) told 
him that if they were well taken care of, he would as soon 
they should work there as any where; that Burdick replied 
that they should be well taken care of, as defendants had 
good accommodations there for a hundred hands; that he 
(witness) replied that on those terms they might go; that the 
slaves were carried off by Burdick, on that or the next day ; 
that they were gone some eight or ten days, when Wright, 
George and Jack came home frost bitten; that Wright died 
of phneumonia, about ten days thereafter, and the.other two 
were laid up about two months; that he never saw Abram 
after the hiring, but learned that he died in Kinston ; that this 
was about the 29th of January, 1857, a short time after the 
heavy snow storm which occured in that month. The witness 
further testified that during the week succeeding fhe return 
of the slaves, he went down to the place where the slaves had 
been at work, in the edge of Dover swamp ; that he examin- 
ed the shanties erected by the defendants for the aceommoda- 
tion of the hands; that there was one at the Heritage. place, 
where the overseer stayed, near where the country road cross- 
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ed the railruad, and om the right hand side of the country 
road going to New Berne; that this was a square pen, made 
of pine poles, with large cracks, throngl which one might 
thrust his double fists, and scarcely seven feet high; that 
there was 10 shutter to the door; that the top was flat and 
covered with plank, and that it would not shed water; that 
there was no chimney and no floor, no bed clothing and no 
cooking utensils, and that the fire was ade in the middle of 
the house. The witness further swore that there was another 
shanty, above the Heritage place, at Tracey swainp; that this 
one was soe thirty or forty feet long, and from sixteen to 
eighteen feet wide, hnilt of pine poles; that there were large 
cracks hetween the pules not half stopped, and loose planks 
laid down for flooring ; that along the centre of this cabin, 
and at the distance of a few feet from each other, logs were 
placed on the ground, and earth placed between them asa place 
for building fires; that it had no chimney, but instead there- 
ot, there was an aperture, three feet wide, at the top of the 
roof, for the escape of sinoke, but that this shanty had a door 
to which there was a shutter. Witness further stated that 
there were other shanties for the accoramodation of the hands, 
just helow the Heritage place, at the distance of a mile or a 
mile and a half; that these latter were made of cross ties or 
sills of pine timber, eight feet lony, and from eight to ten 
inches square, used in the construction of the railroad track; 
that these ties were placed on top of one another, to the 
height of some six feet, on three sides, thus leaving one end or 
side entirely open, t):at the covering was also composed of these 
ties, placed near together, and he saw no other shanties 
for the accomodation of hands; that those above describ- 
ed were nothing like as goo as are ordinarily used on works 
of the kind, and were 1:othing like as good as an ordinary 
horse stable. Witness further stated, that he saw, during this 
visit, at the Heritage place, one Parrott, an overseer of the 
defendants on this work ; that Parrott told him that if he had 
been well, the slaves in question would have been better: at- 
tended to, “that it was a bad chance there any how;” that 
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Parrott also toll hisa that the slaves stayed “just below there,” 
pointing in the direction of the shanties last described. The 
witness further state that lie had seen other shanties on the 
Wilmington & Weldon railroad. 

Dr. C. /. Dewey testified that he was called to see the 
boys George, Wright and Jack, on the 21st of Janaary, 1857 ; 
that they were frost hitten—George badly— Wright not so bad- 
ly, and Jack slightly ; that Wright died in ahout two weeks, 
of typhoid pneuniouia, and that he complained of having 
suffered fromm excessive cold for two weeks. He further sta- 
ted that the other two would be more liable to le frost bitten 
after this. Wright liad no cold that he could see, at his first 
visit. 

One J2bertson testified that he had been travelling through 
there some time previous to the snow aforesaid; that he had 
seen the cross tie sliunties, and one, which he supposed to be 
the Tracey swamp shanty, which was at the Heritage place, 
on the right hand side of the stage road, leading to New 
Berne; that none of the chinks were shut; that it had no 
chimney, and had a flat roof; and that it lacked a great deal 
of being as good as ordinary, and would be a very poor horse 
stable; that these shanties were about ten steps from the road, 
and that he iad never been nearer than this to them; that 
the only other shanties he had ever seen, for such purposes, 
were on the N. (©. Rail Road. 

John C. Sloewmd stated the conversation between Raiford 
and Burdick to have been as follows: Burdick said he would 
like to take the slaves below Kinston, into the edge of Dover 
swamp. Raiford asked if they had good accommodations. 
Burdick replied, ves, for a hundred hands. Raiford replied if 
the accommodations were yood, and the hands would be well 
taken care of, he would let them go. 

Another witness testified to the same conversation, giving 
as Raiford’s last reply, that he did not wish the hands:so far 
from home, but would not object to their going down for two 
or three weeks, provided the accomodations were good... >». 

Wilham C. Loftin testified that he lived in Dover, about 
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four miles below the Heritage place, and had seen these shan+ 
ties ; that he had never seen any as poor, (sorry) any where 
else, and that they were not as good as an ordinary stable; 
that the Tracey swamp shanty, on the west side of the swampj 
had a roof with an opening along the top, some three feet 
wide, that it had large cracks, was made of pine logs, and 
was twenty five or thirty feet long, and fifteen or eighteen 
feet wide; that the cross tie shanties were about a mile and 
half be.ow the one just described ; that he had four negroes 
in the defendants employment, who stayed at these shanties, 
and that two of them were frost bitten, though he had heard 
that one of them had fallen into a ditch, and remained there 
some time; that at the time of the snow storm, the hands of 
defendants were at work on the road, a quarter of a mile be- 
low the Heritage place, in the edge of Dover swamp. On 
cross examination he stated that these shanties did not de 
serve the name. He further stated, that the only other build- 
ings of a like nature he had ever seen was as he passed along 
the line of railroads after their completion, and, also, that he 
did not examine these shanties till after this suit began. He 
farther stated, that the defendants had no other accommoda- 
tions for hands, at, or near the edge of the swamp. He also 
stated that the Tracey swamp shanty could not be seen from 
the stage road, so as to be examined, and that he did not go 
near enough to it, to see how the logs were laid for building 
the fire, or how the planks were laid for sleeping. 

None of the witnesses knew whether the slaves in question 
had remained at the shanties during the snow, nor when they 
had left the employment of the defendants, nor which of the 
shanties they occupied, except from the conversation between 
Raiford and Parrott. 

The defendants’ counsel was proceeding to state the defence, 
when his Honor annouriced that he should instruct the jury, 
that, upon the plaintiff’s own evidence, there was no breach 
of the contract declared on in the 1st, 2d and 8rd counts, and 
no want of ordinary care. That on the 4th count, there was 
a special contract of hiring, and the plaintiff was entitled to 
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recover, at the rate of eighty cents per day, for each slave 
while in the defendants employment, if the witnesses were to 
be believed. The case was then put to the jury, when his 
Honor charged them as above set forth. Plaintiff exeepted 
to this charge. The jury found for the defendants on the Ist, 
2d and 3d counts, as also on the 5th, and for the plaintiff on 
the 4th, ($25). There was a judgment for the plaintiff for 
$25.00, from which he appealed to this Court. 


Strong and Dortch, for the plaintiff. 
McRae, for the defendants. 


Bartz, J. The second count of the plaintiff’s deelaration 
was for a breach of the contract, alledged to have been made 
by the defendants, to take good care of certain slaves, whom 
they had hired, and to furnish them with good aecommoda- 
tions. And the third was, for a breach of the implied con- 
tract, arising from the bailment, to take ordinary care of the 
slaves. Upon the testimony given on the part of the plaintiff, 
in-support of these counts, the presiding Judge held that, tak- 
ing it to be all true, it did not prove a breach of either of 
them, and that, therefore, the plaintiff could not recover upon 
either of them. The opinion of his Honor, expressed thus 
generally, in relation to the testimony given by all the wit- 
nesses who were examined for the plaintiff, cannot be sus- 
tained, if any one or more of them testified to a statement*of 
facts, which in law, made out a case of a neglect of the de- 
fendants to take good care of, and furnish good accommoda- 
tions to the slaves in question, as applicable to the second 
count; or of a want of ordinary care, as applicable to the 
third count. 

- A critical examination of the statements of each of the 
witnesses who testified as to the kind and condition of the 
huts or shanties in which the slaves were ‘lodged at the time 
when they were injured, has brought us to the conclusion that 
at least two, if not more of them, prove a breach ef both the 
‘eounts. The only case relied on by the counsel, for the de- 
fendants, in support of his Honor’s opinion, is thatof Sloewm) 
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v. Washington, 6 Jones’ Rep. 357. A reference to the ques- 
tions discussed and decided in that case will show that, if it 
does not actually oppose, it at least yields no support to’ the 
proposition for which it is cited. In the course of the. trial 
in that case, the second count of the declaration, which was 
for want of proper care in keeping and providing for certain 
slaves hired to work on a railroad, the «lefendants offered to 
prove “ that the nature of the railroad work kept the hands 
but a short time at any one place; that the shanty assigned 
to the hands at the place in question, was as good as those 
usually erected for the business,” which testimony was reject- 
ed by the presiding Judge. This Court held that the testimo- 
ny ought to have been admitted, giving therefor the following 
reasons. “The defendants were bound to ordinary care, that 
is, such care as prudent men, generally, under the same cir- 
cumstances, and engaged in the same business, take of their 
own slaves. Hence, it became material in this case, to show 
what was the degree of care generally practiced ly the per- 
sons engayed in making railroad embankments and excava- 
tions, in respect to the lodging of their own slaves, employed 
in the work. For, certainly, one who hires Jiimself or his 
slave to serve in a particular employment, must be supposed to 
understand the usages and ordinary risks in that employment, 
and to contract in reference to them.” In the case now be- 
fere us, the witnesses were perinitted to describe the kind and 
condition of the huts or shanties, in which the plaintiff’s slaves 
were lodged, an] each one who speaks on that subject says 
they were inferior to those ordinarily provided for slave. la; 
borers on railroads. Mr. Raifurd says that the accomodation 
for the railroad hands, “were nothing like as good as are ordi- 
narily used on works of the kind, and were nothing like as good 
as an ordinary horse stable.” Mr. Robinson says that those 
he saw at the Heritage place, “lacked a great deal of being 
as gvod as ordinary—tley would be very pour horse stables,” 
He: said further, that they did not look to be as good as thoge 
he had seen on the North Carolina railroad. Mr. Loftin 
states that “he never saw any shanties any where elec, as 
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poor (sorry) as those af the Heritage place—that the latter 
were not as good as an ordinary horse stable.” On cross. ex- 
amination he said that the shanties did not deserve the name. 
It is stated in the bill of ‘exceptions, that none of the witnes- - 
ses knew whether the slaves in question had remained at the 
shanties during the snow, or the time when they had left. the 
employment of the defendant, nor which of the shanties they 
occupied, except from the conversation betweén Raiford and 
Parrott. In these respects, this case differs materially from 
that of Slocumd v. W’ashinyton, al».ve referred to, in whieh it 
appeared, aflirmatively, that the plaintiff’s slaves were frost 
bitten and injured, net by remaining in their hot, where oth- 
er slaves were proved to have remained during the snow 
storm, and therelhy kept themselves unharmed, * but on their 
journey to their master’s in another county, undertaken and 
performed without the direction of the defendants and 
ayainst the orders of the manager.” In this case W. ¢'. Let- 
tin stated that he had four jiands in the defendants employ- 
ment who stayed at these shanties during the snow, and that 
two of then: were frost bitten, thongh he had heard that one 
of these two had fallen into a «itch, and remained there some 
time. 

The result of our examination of the testimony is, that the 
lodging of the plaintiff’s slaves in any of theshanties, describ 
ed hy the witnesses, was not the taking such care «f them as 
@ man of ordinary pru:lence would take of lis own slaves.em- 
ployed in similar !usiness, nich less, was it the taking geod 
care of ther: awl farnishing them with good accounuodations. 
For the error committed by his Honor, in Js instructions, in 
relation to the secon! am] thin] cunts, there ust be a rever- 
sal of the judgment, atm] the grant of a vendre de novo, and 
this reilers it unnecessary for us to nvtiee, particularly, the 
other points made in the case. The reversal of the judgment 
in the plaintiff’s favor, on the fourth count, follows, necessa- 
tily, from the grant of a new trial to ers on the. shor -and 
third. 


Pe Gumi, — Judgment: eaetnaly and stenive de ooo. 











THOMAS & ASHE AND JOHNSON R. HARGRAVE » EDWARD 
H. STREATOR e al. 


All Courts have the inherent power to revise and amend their records, and 
make them conform to the truth. 

The power of the county courts to amend their records, is a discretionary 
power, subject to the revisal of the superior court on an appeal, but the 
Supreme Court has no power to examine into the correctness of the exer- 
cise of such discretion in the courts below. 

Where, however, the superior court erroneously decided that a eounty court 
had no power to make an amendment, it was held that this Court, on an 
appeal, would correct such error. 


Apprat from a motion to amend, heard before Frencn, J., 
at the last Fall Term of Anson Superior Court. 

This was a motion in the County Court ef Anson, for leave 
to amend the record of that court, made at April Term, 1859, 
in the case of Thomas 8. Ashe and Johnson R. Hargrave v. 
Edward H. Streator, Benjamin C. Hutchinson, Thomas W. 
Kendall, Charles E. Smith and George A. Smith. It appear- 
ed by the records of the said county court, that the plaintiffs, 
at that term obtained a judgment against all these defend- 
ants, from which they a// appealed. In the Superior Court, 
at Fall Term, 1859, the judgment was affirmed, and an execu- 
tion issued to March Term, 1860. The execution was stayed 
in the Superior Court, and has not yet been satisfied. At 
April Term, 1860, of Anson County Court, Thomas W. Ken- 
dall, Charles E. Smith and Geo. A. Smith, through their coun- 
sel, moved to amend the record of the April Term, 1859, of that 
Court, so as to show that only Edward H. Streator and Ben- 
jamin ©. Hutchinson, appealed to the Superior Court. The 
County Court after hearing testimony and the argument of - 
counsel on both sides, allowed the motion, and Samuel Smith, 
jun., and John Stacy, the sureties to the appeal from: the 
County to the Superior Court, preyed and appeal to the - 
perior Court. 

His Honor, in the Superior Court, disallowed the isthe, 
on the ground, that the County Court had no power to make 











the amendment, from which ruling, the defendants, Kendall, 
George A. Smith and Chares. E. Smith, appealed tathis Ooart. 


McCorkle and Strange, for the plaintiffs, 
R. H. Battle, for the defendants. 


Mantuy, J. The question made in the. ease is, as to the 
power of the county court to amend its. records of a previous 
term. 

Upon an appeal to the Superior Court from the Court be- 
low, the former, without revising the discretion of the Coun- 
ty Court, held that that Court did not have the power, and 
consequently, reversed its judgment, and from this decision 
of the Superior Court, there was an appeal to this Court. 
There is error in the deeision of the Superior Court. 

No facts are stated in the case, that would deprive the 
County Court of the discretionary power, inherent in all 
courts, to revise its records, and make them conform to the 
truth. In the case of Phillipse v. Higdon, Busb. Rep. 380, 
the power of amendment, residing in the courts of North Caro-~ 
lina, is fully and distinctly stated, and the ease now before us 
falls clearly within the limits of the power there defined. 

It is a mistake to. suppose that interests have vested under. 
the record as it stands, that prevent an amendment. The 
persons, whose interests are affected, are parties to the record. 
They are bound to know the truth of the transactions as to. 
which the record speaks—to, act upon the truth, as it happen- 
ed, and upon the expectation that the record will be made to. 
speak truly. No party has a right to. complain, and no. other. 
person has an interest that will be prejudiced. . 

So much for the power in the Oounty Court. Whether. 
they have exercised the power with discretion, it is not our 
province to say, nor have we the means of knowing. 

Instead, therefore, of dismissing the application for the 
want of power, the Superior Court ought to have eatertained 
jurisdiction of it, and considered it as a matter addressed to its 
sound legal discretion. The exercise of discretionary pow-~ 

1% 








* Adams v. Smallwood. 
ersin the county courts, is subject to be revised in the supe- 
rior. In this Oourt,-we have no such revising power, and 
have taken cognizance of this case, only in consequence of 
the error in law, of the Court, in holding it had no power. 

This opinion should be certified to the Superior Court, that 
it may proceed to adjudge the matter before it by the ap- 
peal, according to its discretion, and the course of the Oourt. 


Per Curiam, Judgment reversed. 











PETBR ADAMS v. PYLADES SMALLWOOD. 


Where two ji fas bad been issued to different counties, on the same judgment, 
and one had been satisfied before the return term, it was held, in order to 
vacate a sale made of the defendant's land on the retuen day, under the se- 
cond execution, to be competent for the court to quash and set aside such * 
second execution. 


Yunis was a motion to set aside an execution, before Savn- 
pers, J., at last Fall Term of Guilford Superior Gourt.  » 

The facts are these: Peter Adams obtained -a judgment 
against Pylades Smallwood and Joab Hiatt, at February 
Term, 1860, of Guilford County Court, for $285. Two fiert 
Jaciases issued upon said judgment, returnable to May Term, 
1860, one directed to the sheriff of Halifax county, where the 
defendant, Smallwood, lived, which was returned on. Wednes- 
day of the return term “satisfied,” and the money paid» into 
office ; the other issued to the sheriff of Guilford, whe levied | 
the same on a house and lot, and having advertised the same 
according to law, exposed it to sale, as the property of Small- 
wood on Monday of May term, 1860, when M. D. Smith’ be- 
came the last and highest bidder, at the price of $560, 

On Saturday of the said term, Adams, haying: received his 
debt on the execution to Halifax, moved the Court toset aside 
and vacate the fi. fa. directed to the «sheriff of Guilford: 
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This motion was opposed by Smith, who had purchased the 
property’under it, but was allowed by the Court. Smith was 
permitted to appeal to the Superior Gout and in that court 
the same motion was made and allowed by the a 
which ‘ruling, Smith appealed to this Court. 


Morehead and Gorrell, for the plaintiff. 
Scott, for the defendant. 


Maxty, J. It is believed to be within the power of a plain- 
tiff, who has judgment, to sue out a writ of fert faciae, and 
before return day, nothing being done, to return it into the of- 
fice and sue out another, but it is not within his power to take 
two writs at the same time, without special leave from the 
court. It was, therefore, irregular and without any warrant 
of law, that the two writs of fiert facias were sued out in this 
case. All that is decided, as we conceive, in the case of Mo 
Nair v. Ragland, 2 Dev. 42, is in conformity with the above. 

It was competent, therefore, for the Court, upon its.own 
motion, to have quashed, at least one of the writ It was es- 
pecially proper for it to do so, after one was satisfied. The 
judgment ther@by became extinct, and the fieri facias was 
consequently deprived of all legal vitality. 

It might, occasionally, conduce to the ends of justice’to be 

allowed to take out more than one execution at a time; and, 
upon proper suggestions as to its expediency, and satisfactory 
assurances that it would not be urged for the purposes of op- 
pression or fraud, the court would allow it. The writsin such 
case wotld be put into action upon the responsibility of the 
party suing them out, but this responsibility would not dis- 
pense the court from the duty of seeing that the objects were 
apparently legitimate and from guarding, as far as possible, 
against @ misuse of the process. It isa power, in other words, 
which the-eourt onght to put into tie beeite of Hata ga 
ingly -wedwith; 7 tha 
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ELIAS BRYAN v. THE STEAMER ENTERPRISE. 


Where an aitachment was sued out against the owner of a vessel, under the 
27th and 28th sections of the 7th chapter of the Revised Code, it was ‘held 
that a prosecution bond, made payable to the ‘ owner” esterase nite 
that description, was sufficient. 

The 6th section of the 7th chapter of the Rev. Code, authorising the sale of 
perishable articles levied on under an attachment, applies only to cases of 
original attachment, and not to those against vessels authorised by the 
27th and 28th sections of the 7th ehapter of the Revised Code, and it was 
held, therefore, that a sale, by the sheriff, of a vessel so levied on, ‘under 

this act, was void, and did not discontinue the suit. 


















Tus was an ATTACHMENT under the statute, Revised Code, 
chapter 7, sections 27 and 28, to subject a vessel to the pay- 
ment of a debt for work done by plaintiff on said vessel, tried 
before Bantxy, J., at Spring Term, 1860, of Chatham Superi- 
or Court. 

~The following is a copy of the affidavit and the prosecution 
bond : 









“State of North Carolina, Chatham county. 


“Elias Bryan, maketh oath before me, one of the justices 
of said county, and State aforesaid, that the steamer Enter- 
prise is indebted to him in the sum of one hundred and nine- 
ty dollars and forty-seven cents, to the best of his knowledge 
and belief, for work and labor done upon, and provisions fur- 
nished to the steamer Enterprise. 

Sworn to and subscribed before me, this the 6th of August, 


1857.” 











“State of North Carolina, Chatham county. 

«“ Know all men by these presents, that we, Elias Bryan 
and John W. Scott, are held and bound unto the owner of 
the steamer Enterprise, in the sum of three hundred and 
eighty dollars and ninety-five cents, to be paid to him, his 
heirs, executors, administrators and assigns. The condition 
of the above obligation is. such, that, whereas the above 


 bounden Elias Bryan, hath this day prayed an aliechogn nt in 
his favor, against the steamer Enterprise, for the sum of one 
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hundred and ninety dollars and forty-seven cents, and hath 
obtained the same, returnable to the Superior Court of Law, 
to be held at the court-house in Pittsborough, on the third 
Monday of September, 1857. Now, if the said Bryan shall 
prosecute. his said suit with effect, or in case he fail therein, 
shall well and truly pay, and satisfy to the said defendant all 
such costs aud damages as shall be recovered against said 
plaintiff, his heirs, executors and administrators, in any suit 
or suits, which may be hereafter brought for wrongfully suing 
out,said attachment, thea, this obligation to be void; other- 
wise to remain in full force and virtue.” 

The attachment issued, and the sheriff returned it with an en- 
dorsement thereon, setting out that he had levied the same upon 
the steamer Enterprise, and that the vessel having remained 
in his possession for thirty days unreplevied, he had, upon 
the certificate of three freeholders, that the said vessel was 
perishable property, sold the same to the highest bidder. . 

Upon the return ef the writ and bond to the Superior Court 
at Fall Term, 1858, ene William P. Elliott, intervened for his 
interest ia the vessel, aad filed a plea in abatement, praying 
to have the attachméat quashed, for the reason, that the same 
“‘had been issued witheut bond taken and returned accord- 
ing to the provision of the act of Assembly in such cases made 
and provided.” 

To this plea, in abatement, there was a replication by plain- 
tiff, setting out the substance of the above recited bond.— 


’ There was a demurrer te the replication and a Joinder i in de- 


murrer by the plaintiff. 

Upon the argument, it was adjudged by the Court, that 
the demurrer be sustained, the plea held good, and attach- 
ment quasked. Plaintiff appealed to this Court. 


Cantwell and Howze, for the plaintiff. 
Phillips, for the defendant. 


Barner, J. The last two sections of our attachment law, 
2s contaimed im the 7th chapter of the Revised Code, were in- 
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tetided’to give a lien “on any ship, steamboat'or other vessel, 
fo¥ or on account of any work done, or materials furnished, 
&e,” in favor of those who might do the work, or furnish the 
materials, &c., and to provide the mode of proceeding, by 
which that lien should be made effectual; (see Rev. Oode, 
chap. 7, sections 27 and 28). Among the provisions, for this 
end, it is declared that any creditor, who intends to avail 
himself of the remedy, shall, by himself, or his agent, or at- 
torney, before suing out his attachment, “ first verify his debt, 
and the manner in which dt was contracted, by affidavit, and 
shall enter into bond, conditioned, for the indemnity of the 
defendant, in the manner provided by law.” The plea, in 
abatement, put in by the owner of the steam-boat, who inter 
veries to protect his interest, brings up for consideration the 
quéstion, as to whom this bond, for the indemnity of the de- 
fendant, shalt be made payable. 

It is manifest that the proceeding, under this statute, is one 
in rem, and we, accordingly, so held it to be in the ease of 
Cameron v. The Brig Marcellus, 3 Jones’ Rep. 83. It is 
equally clear, that the owner of the vessel or steam-boat, or 
any other person claiming an interest in her, may intervene 
and have himself made a party defendant, for the purpose of 
protecting that interest, as we held in the same case. The 
person who came in and was made party in this case, con- 
tends that he is the proper defendant, and that the bond, 
which the plaintiff gave, npon taking out his attachment, 
should not have been made payable “to the owner of the 
steamer Enterprise,” but “to the defendant,” or perhaps, 
more properly, “ to the person who shall become defendant.” 
It'is very certain that the bend cannot be made payable to 
any particular person by name, because the proceeding being 
in rem, there is no such person to receive it, or for whom the 
magistrate, who issues the attachment, can aceept it. To 
make it payable, as contended for by the defendant, involves 
a technical difficulty, which, if possible, ought to be avoided. 
A bond being a deed, or instrument under seal, must be made 
to some obligee, to whom, or for whom, it may be delivered ; 
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Marsh .v.. Brooks, 11 Ire. 409; Latham y.. Respass, Bush. 
Rep. 138 ; Gregory v. Dozier, 6 Jones’ Rep. 4... Now, ina 
case like the present, the bond, when it is given, cannot be made 
to “the defendant” as a certain obligee, because, there, is no 
defendant, who can be described by his christian and sur- 
name, or simply by the description of “ defendant.” . But 
there is always some person who is the owner of the vessel or 
steam-boat, and to him, by the description of “ owner,” the 
bond may be made payable, and for him the magistrate may 
accept the delivery of it from the plaintiff. Should the ab- 
solute owner intervene, he may, of course, have a remedy on 
the bond, in case of its breach, and we think that any person, 
who can show a sufficient interest in the vessel or steam-boat, 
to be permitted by the court to intervene for that interest, 
will be taken to be “ the owner,” for the purpose of a reme- 
dy on the bond. Our opinion then is, that the plea, in abate- 
ment, cannot be sustained. 

Bat the defendant, through his counsel, has raised an ob- 
jection in the argument here, that the plaintiff’s action was 
discontinued by the sale of the boat, upon the ground, that 
the thing attached being gone, there was nothing to keep the 
case in Court. . We are satisfied, that the 6th section of. the 
attachment law, which provides for the sale of perishable.ar- 
ticles, applies only to cases of original attachment, and not to 
those against vessels and steam-boats, authorised by the 27th 
and. 28th sections of the act. The sheriff, therefore, had no . 
authority to sell, and his sale was, consequently, null.and 
void, and left the boat in the same condition in which it was 
before. It does not appear that the sale was made at the in- 
stance of the plaintiff, but if it had been, it could not, being 
void, have the effect to discontinue the: proceeding. The 


judgment must be reversed, and a procedendo issued. 
Pre Curiam, _ Judgment reversed, 


“ 











WILLIAM B, MARCH »v. DANIEL GRIFFITH, e¢ al, 


Where, upon an appeal from the County to the Superior Court, the suit pen+ 
ded for three terms in the latter court, when a motion was made to dismiss 
‘the appeal, for defects in the appeal bond, it was held that the appellant 
‘might, as a matter of right, file a sufficient bond, and prosecute his appeal, 
‘and that an order of the Court below, dismissing the appeal, was a proper 
subject for the revision of this Court. 


This was a petition for partition of land among several ten- 
‘ants in common, brought up by appeal from the County Court, 
and heard before Dick, J., at Fall Term, 1860, of Davie Snu- 
perior Court. 

The petition was filed at June Term, 1858, of Davie coun- 
ty court, where it pended till December term, 1858, of that 
court, when, upon a hearing of the cause, the Court ordered 
the petition to be dismissed, and from this ruling plaintiff ap- 
pealed to the Superior Court, and filed an appeal bond, with 
D. M. Furchase as his security, but which was not signed by 
the appellant. The cause pended in the Superior Court until 
Fall Term, 1860, when defendant moved to dismiss the ap- 
peal for the above recited defect in the appeal bond, together 
with other defects. The appellant then offered to put in any 
bond the Court might require, but his Honor adjudged the 
bond void, and dismissed the petition, from which order, pe- 
titioner appealed to this Court. 


Thos. J. Wilson, for the petitioner. 
Clement, tor the defendant. 


Manty, J. The question in this case is, whether the dis- 
missal of the case in the Superior Court was matter of disere- 
tion in that Court, for if so, we cannot revise it in this. 

The appeal was taken at the December term of Davie 
County Court, 1858. The appeal, therefore, was to the Spring 
term of the Superior Court, 1859. 

The motion to dismiss, for defects in the appeal bond, 
was made at the Fall term, 1860. The plaintiff met the mo- 
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tion by an offer to put in such a bond as the Court might re- 
quire. But the Court held the bond that had been given, 
void, and refused to accept another. 

With regard to bonds, for appeals, the appellate court has 
an unquestioned right to require that they shall be in form, of 
sufficient amounts to cover the accumulating costs, and that 
there shall be responsible sureties to the same. And if, at 
any stage of a cause, a deficiency in any of these respects be 
discovered, it is in the power of the court to have them amend- 
ed or renewed; and questions, as to the sufficiency of the 
bond, in respect to the amount, the solvency of the sureties, 
or, as to the occasion and time or manner of putting in anoth- 
er security, are purely matters of discretion. But there are 
boundaries to this discretion, and we take it, when a suit is 
permitted to go up to the superior court, with an insufficient 
bond, and to pass three terms of the court in that condition, 
the appellant has a right, upon a decision of the court against 
the bond, then and there to put in another, such as the Court 
may approve. To hold otherwise, would lead to absurdity.— 
For, if we suppose the objection to the bond to be on account 
of some technicality about which counsellers differ, or because 
the sureties have become insolvent, the first knowledge which 
appellant could have of the soundness of the objections, 
would be the judgment of the court declaring the same, and 
dismissing his suit. He would, therefore, be put out of eourt 
without laches or default on his part. The most stringent re- 
quirement in such case, would be to declare the insufticiency, 
and require a proper bond énstanter. 

The plaintiff had a right to have such an opportunity ten- 
dered him. 

We think there was error, therefore, in refusing to accept 
the plaintiff’s bond when it was offered. The range of the 
Court’s discretion, in that particular, was transcended. 

The case may be presented in another point of view. In 
Wallace v. Corbit, 4 Ired. Rep. 45, we find the principle es- 
tablished, that aun appeal bond is not necessary to give juris- 
diction to the appellate court; that such bond may be waived 
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expressly or impliedly, and the court in such case, will pro- 
ceed without it. The plaintiff, by putting in an instrument 
which he considered, and which was taken as, a bond, showed 
his purpose to prosecute the suit. Defendant acquiesces, and 
puts in pleas in the Superior Court, and it is afterwards con- 
tinued at two terms. A peremptory dismission of the suit, it 
seems to us, is a violation of the rights of the parties under 
this waiver of the bond. It is a surprise which it would be 
highly unjust to permit—which cannot be done, as we think, 
6xcept upon notice and opportunity offered the parties to put 
themselves, in respect to each other, upon their strict legal 
rights. 

With respect to the merits of this petition, we express no. 
opinion. What may be the respective interests of the parties 
in the land, and what the effect of an actual partition upon 
these interests, we leave to the consideration of the Court be-~ 
low, upon the proofs. 

There is error in the order of the Superior Court, and it 
should, therefore, be reversed, and the Court should take a 
proper bond for securing the defendants’ costs, and proceed in 
the cause according to the course of the Court. To this end 
the opinion will be certified, 


Per Curiam, Judgment reversed> 





JAMES H. CATES v. JEFFERSON WHITFIELD. 


Where an action of detinue was brought for a female slave, and the case 
coming to the Supreme Court, by appeal, a judgment was rendered here 
for the recovery of such slave, it was held that the plaintiff was entitled to 
a scire facias from this Court, for the defendant to show cause why execu- 
tion should not issue for a child of such female slave, born after the com- 
mencement of the suit and before the final judgment, 
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Tuis was a scire facias issuing from this Court, for the de-. 
fendant to show cause why the plaintiff should not have exe- 
cution for the recovery and delivery of a slave, named Hen- 
ry. An action of detinue had been begun in behalf of the 
plaintiff, against the defendant in the Superior Court of the 
county of Person, for the detention of certain slaves, and 
amongst others, a female, named Eliza, which, after pending 
several terms below, was brought to this Court, by appeal, 
and the plaintiff, at June Term, 1860, had a judgment, that 
he have and recover the said slaves, including the said female 
slave, Eliza. The scie facias sets out, that during the pen- 
dency of this suit in the said Superior Court of Person, and 
before the judgment, in this Court, the female slave, Eliza, 
was delivered of the said Henry, and the process is for the 
purpose of having execution for the delivery to the plaintiff 
of this slave. On the return of the sci. fa. to this Court, the 
defendant appeared and contested the plaintiff’s right to this 
remedy, contending that if he was entitled to the slave, at all, 
it could only be recovered in another action commenced in 
the courts below. 


Graham, for the ptaintiff. 
Reade and Foale, for the defendant. 


Barriz, J. We are clearly of opinion that the plaintiff is 
entitled to recover the infant slave, who was born after the 
commencement of the action of detinue, in which he had 
judgment in this Court, against the defendant, for the mother; 
and that a scire facias issued against the defendant, is the pro- 
per remedy. It is not denied that in a proper case, the Su- 
preme Court may issue a scire facias, as the power to do so is 
expressly conferred by the 6th section of the 33rd chapter of 
the Revised Code. The enforcement of one of its own judg- 
ments, must be admitted to be a proper case for the issuing 
of the writ by the Court, and we shall show presently that 
the object of the scive facias, in the present case, is only to 
make effectual and complete the enforcement of a judgment, 
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which it has heretofore rendered. The case of Jones v. Mo- 
Laurine, 7 Jones’ Rep. 392, has no bearing upon the present, 
because that was a scire facias against bail, which was an 
original proceeding against persons who had not been, there- 
tofore, before the Court, and which, therefore, as an original 
proceeding, could not be commenced in a court, which, in 
relation to that matter, had only appellate jurisdiction. 

That the issue of a female slave, which is born after the 
commencement of an action of detinue for the mother, is em- 
braced in the judgment which may be obtained for the mo- 
ther, appears from what was held by the Court in Vines v. 
Brownrigg, 1 Dev. and Bat. Rep. 239. It was there decided 
that if, upon a judgment in detinue for slaves, the execution 
is satisfied by the payment of the assessed value by the de- 
fendant, and its receipt by the plaintiff, the title to the pro- 
perty will be transferred to the defendant by relation, to the 
time of the verdict and judgment; and the issue born of said 
slaves, between the rendition of the judgment and the satis- 
faction of the execution, will, of consequence, belong to him. 
And why would the issue belong to the defendant, who had 
paid the assessed value of the slaves to the plaintiff, who had 
received it instead of the slaves themselves, unless they were 
embraced in the judgment? This being so, if the plaintiff, 
instead of receiving the value of the slaves, had insisted upon 
his right to have the slaves, themselves, delivered under his 
execution, and the mother, only, had been taken by the sher- 
iff and delivered to him, he certainly could have issued a 
scire facias with a view to the enforcement, by another exe- 
cution, of the residue of his judgment. In the case now be- 
fore us, the issue was born before the judgment, though af- 
ter the commencement of the suit, but we cannot see how 
that can differ ityin. principle, from the case where they are 
born after the judgment. In either case, the issue must be 
regarded as incidents to the subject-matter of the litigation, 
and as such, must follow their principal. 

In Vines v. Brownrigg, it was said by the Court, that the 
plaintiff, if he had not received satisfaction in the payment to 
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him, by the defendant, of the assessed value of the slaves, 
mentioned in the writ and judgment, might have sustained 
an action of detinue for the issue. No doubt that is true, 
but it is not said by the Court, nor does it follow that the 
plaintiff might not also have preceeded by a scire facias to 
recover the issue; and if there be any force in reasoning by 
analogy, he had his choice to adopt either remedy. In Bri- 
ley v. Cherry, 2 Dev. Rep. 2, the plaintiff brought detinue 
against a person, who had purchased a slave during the pen- 
deney of a former action of detinue, and the defendant’s coun- 
sel contended that he was not bound by the former judgment 
against his vendor, because the plaintiff had not issucd a scire 
facias, whereby to gain the fruit ef his former judgment, by 
which mode he admitted he would have been bound. See 
3 Black. Com. 413. The Court did not sustain the objection, 
but said “ that a verdict and judgment in an action of deti- 
nue, are conclusive, between the parties and their privies. It 
appeared, however, that the defendant, in that suit, was.a 
purchaser under an execution against the defendant in. the 
first suit, which prevented his being a privy. Had he pur- 
chased from the defendant, in the first suit, during the pen- 
dency of the litigation, otherwise than under execution, it 
was clearly the opinion of the Court, that there was no dis- 
tinction as to the binding effeet of the first judgment, wheth- 
er the plaintiff proceeded against the purchaser by another 
action of detinue, or by a seire facias. So, we think in the 
present case, the plaintiff had his election to bring an action 
of detinue in the Court below, or to issue a scire facias from 
this Court. 

In coming to this conclusion, we have not overlooked the 
case of Houston v. Bibb, 5 Jones’ Rep. 83, which was cited 
and relied on by the counsel for the defendant. That 
was an action of replevin, instead of detinue, and the Court 
founded its opinion upon the express words of the Revised 
Statutes, ch. 101, see 5, which was then in force, that the chil- 
dren of the female slave born during the pendency of the ac- 
tion, were not embraced in the recovery. Our opinion then 
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is, that the plaintiff is entitled to a judgment and execution, 
according to his scire facias. 


Per Curiam, Judgment according to the scire facias. 








JOHN F. HERRING »v. WILLIAM R. UTLEY. 


Where, in an action, against the owner of a dray in the town of Wilmington, 
brought to recover the value of a trunk lost from the defendant’s dray, it 
was sought to charge the defendant as a common carrier, it was held com- 
petent for the plaintiff to prove that it was the duty of draymen in Wil- 


mington to carry baggage. 
Whether the owner of a lost trunk can be admitted to prove, by his own 


oath, the contents of a trunk lost. Quere? 


This was an ACTION ON THE CASE, against the defendant as a 
common carrier, to recover damages for the loss of the plain- 
tiff’s trunk, tried before Frencn, J., at Fall Term, 1860, of 
New Hanover Superior Court. 

It was in evidence that the defendant had two licensed drays 
in the town of Wilmington, and one unlicensed dray. It was 
further in evidence that plaintiff asked defendant what he was 
going to do about his trunk which was lost out of his dray; 
that defendant said he was willing to pay him $40.00, and 
that the offer was rejected by the plaintiff. 

Plaintiff offered to prove that it was the duty of draymen 
in Wilmington, to carry baggage. Defendant objected to this 
testimony, and the Court sustained the objection. Plaintiff 
excepted. 

The counsel for the defendant then offered to introduce the 
plaintiff to prove the contents of the trunk. Defendant object- 
ed. The objection was sustained by the Court. Plaintiff ex- 
cepted. 

The Court having intimaied the opinion that there was no 
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evidence to charge the defendant as a common carrier, plain- 
tiff submitted to a nonsuit and appealed. 

Baker for the plaintiff. 

Strange, for the defendant. 


Manty, J. Without deciding, at present, the other ques- 
tion of evidence appearing upon the record, there is one 
which was erroneously ruled below, and upon which plaintiff 
is entitled to a venire de novo. 

It was proposed on the part of the plaintiff to prove that 2 
was the duty of draymen, in Wilmington, to carry baggage. 
It is not stated how it was to be proved, but supposing it to 
be by competent testimony, it was certainly pertinent and 
proper. 

The case states as a fact, that defendant had three drays in 
the town, two licensed and one unlicensed, and there was evi- 
dence tending to show that plaintiff’s baggage had been lost 
from some dray of defendant. It was the point, therefore, in 
the cause, whether drays, licensed or unlicensed, in Wilming- 
ting, are accustomed to carry baggage, or hold themselves out 
as common carriers of the same. If accustomed to carry, it 
was their duty, and if their duty, they are common carriers, 
and subject to the responsibility of that class of public ser- 
vants. 

By the term baggage, used in the case, we understand the 
ordinary outfit of a trunk or bag of both, of a traveller, as 
distinguished from sacks, bales, casks and boxes of produce 
and merchandize, appertaining to the trade of the town. It 
is possible that draymen may be used as common carriers in 
one of these departments of service only, or in both. These 
are proper subjects for proof. ; 

Our attention has been directed to the statement that two 
of the defendant’s drays were licensed. We are not informed 
what is the purport of the license spoken of, and are unable, 
therefore, to see the full significance of the statenfent. If the 
license be to carry for the public, on the streets of Wilming- 
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ton, it would seem to present, then, a question whether their. 
range of duties was restricted or unrestricted, as already sug-. 
gested. ' 

With respect to the other question of evidence, as to the 
competency of plaintiff to prove the contents of his trunk, 
we prefer not to decide it, except it come necessarily into 
jadgment. It is a new and important application of a princi- 
ple, viz, of evidence from a party, made proper, ew necessita- 
te, and ought to be engrafted upon the jurisprudence of the 
State, if at all, by the courts after full consideration. 


Per Curiam, Judgment reversed, and a venare de novo. 





PASCHAL McCOY v. THE JUSTICES. OF HARNETT: 


A contract for erecting a public building, made with a committee appointed 
by the justices of a county, when performed by the.contractor, must be ful~ 
filled by the justices, although early in, the progress of the work they had 
dismissed the committee, and endeavored to. rescind the order appointing 
it, and had given notice to the contractor not to. proceed. 

Where, a contractor to. erect a public building, after the dismission of the 
committee through whom the contract was made, and a rescission of the 
order appointing it, and a notice by the justices not to.go on with the build- 
ing, still continued to act.under such committee.and by its directions, made. 
material departures from. the specifications in, the contract, it was Aeld that 
though he completed the building within the time-specified, yet he was not 
entitled to recover the price agreed to. be. paid. 


Petition for a manpamus, heard before Frencu, J., at the 
last Fall Term of Cumberland Superior Court. 

The application was to compel the justiees of Harnett 
county to pay the plaintiff for building-a jail. The cause was 
before this Court at June term, 1858, (see 5 Jones’ Rep. 265,), 
and agaifi at June Term, 1859, (see 6 Jones’ Rep. 488,) on 
which occasions several points referring to the pleadings, were. 
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decided, and by reference to which reports, a full history of the 
case may be gathered. The contract made by the plaintiff 
with the defendants, the several orders made by the justices, 
and many other facts not material to the view finally taken of 
the case, are there set out. The facts upon which the case is 
determined, are fully recited and commented on in the opinion 
delivered by the Chief Justice, and, therefore, need not be 
repeated here. In the Court below, certain issues, which had 
been previously made up, were submitted to a jury: these 
were— 

1. Was there a valid and legal contract made on the part 
of the county of Harnett, by the committee of public build- 


ings, with the petitioner, for the building of a jail for the said 
county ? 

2. Was the jail built according to contract ? 

3. If not built according to the specifications and terms of 
contract, was the departure in the plan or arrangement of the 
work allowed and directed by persons authorised to make a 
change ? 

4. Was the jail received by the committee of public build- 
ings ? 

The jury responded to the first, third, and fourth interroga- 
tories, in the affirmative, and to the second in the negative. 

Exceptions were taken to the testimony offered, and to the 
charge of the Judge, but the matters involved in these issues 
being looked upon by this Court as questions of law, and im- 
properly submitted to a jury, it is not deemed necessary to 
report the exceptions. 

The Court ordered a peremptory mandamus to issue, and 
the defendants appealed. 


Person and Neil McKay, for the plaintiff. 
Strange, tor the defendant. 


Pearson, C. J. No material fact is disputed, and the con- 
troversy depends entirely on questions of law. 
1. At June Term, 1855, the justices appointed a building 
18 
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committee with authority to let out the building of a court 
house and jail. 

2. In August, 1855, the building committee made a contract 
with the petitioner for building a jail according to certain 
specifications, for an agreed price, to be paid by instalments 
as the work progressed. 

8. The petitioner immediately commenced the work by col- 
lecting materials, employing workmen and oe, and laying 
the foundation of the jail. 

4. At September term, 1855, the building committee made 
a report setting forth the contract; whereupon, the justices 
disapproved of the contract, discharged the committee, and 
rescinded the order of June term, by which the committee 
was appointed, and notice was given of these orders to the 
petitioner, and he was informed that the justices did not wish 
the jail to be built. 

5. Notwithstanding these orders, the building committee 
continued to act, and the petitioner under their directions, 
went on with the work, and had the house done by the time 
specified in the contract, first of November, 1856. 

6. At December term, 1855, the following order passed : 
“Ordered that the treasurer of public buildings be authorised to 
borrow $10,000.” Also, “ Ordered that the treasurer of pub- 
lic buildings pay over to Mr. Paschal McCoy $2000,” which 
he accordingly did. 

7. During the progress of the work, the building commit- 
on after the orders of September and December terms, made 
several material alterations in the plan of the building (which 
they reserved a right to do by a clause in the contract,) and 
the house varies in these particulars from the amu set 
out in the original contract. 

8. The building committee received the house, and gave a 
certificate that it was built according to contract as modified. 

9. The justices refused to receive the house or to pay for it. 

After “a return” was made by the justices, the petitioner 
made three “pleas” as they are termed; neither of these 
pleas traverse any matter of fact, but thereby set out positions 
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of law, from which, as was contended, it followed that the 
petitioner was entitled to an order for a peremptory mandam- 
us—that is: 

1. The contract made by the building committee was valid. 

2. The committee had the power to make the changes in 
the plan of the jail. 

3. The committee had power to receive the jail. 

On the face of the record, no matter of fact being put in 
issue, the intervention of a jury was uncalled for, and it was 
the duty of the Court to give judgment on the facts stated. 
So the issues which were afterwards made up, and the action 
of the jury may be treated as surplusage, and the question is, 
did his Honor err in the conclusion that the petitioner was en- 
entitled to a peremptory mandamus? This Court is of opin- 
ion there is error. 

1. The contract was certainly valid, for the committee had 
full power and authority to make it, under the orders of June 
term, and notwithstanding the subsequent action of the justi- 
ces, if the petitioner had done the work, and built the jail ac- 
cording to the contract, the justices would have been bound to 
pay for it. For, according to an old adage, which expresses 
the law very forcibly, “it takes two to make a bargain, and 
two to unmake it.” It was not in the power of the justices to 
repudiate the contract, and the consent of the petitioner was 
necessary to rescind it. 

2. The jai) was not built according to contract, and the pe- 
titioner is forced to rely on the action of the committee, after 
the order of September term discharing it and rescinding the 
order for its appointmont, in order to show that he was au- 
thorised to depart from the specifications in the original con- 
tract, and thus establish the allegation that he has performed 
the contract on his part. 

This raises the question on which the case turns: Had the 
justices power to discharge the committee and revoke its au- 
thority? For, if it had, the subsequent action of the commit- 
tee in spite of the justices, was wrongful, and the alterations 
of the original plan were without authority and void. As the 
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petitioner was unwilling to rescind the contract, and was de- 
termined to insist on his legal right to hold the justices bound, 
although he was notified of their unwillingness to proceed 
with the building, it behooved him to see to it, that the con- 
tract was strictly performed on his part, and it is his misfor- 
tune to have failed to do so, under a mistaken idea that the 
committee still had power to authorise him to depart from the 
specifications. 

That a principal has power to discharge an agent and re- 
voke his authority, is a proposition teo plain to admit of dis- 
cussion. 

On the argument, several distinctions were suggested in or- 
der to take this case out of the general rule: 

Where a contract is entered into by two individuals, if one 
attempts to repudiate or does an act by which he is disabled 
from performing his part, the other may pursue one of three 
modes: he may concur in the repudiation and treat the con- 
tract as rescinded, or he may go on and perform his part and 
bring an action for the stipulated price, or he may forthwith 
bring an action and recover unliquidated damages for breach 
of the contract. In the case of a guast corporation like the 
justices, the party may agree to rescind, or he may go on and do 
the work, and by mandamus compel the payment of the price, 
but he cannot recover unliquidated damages, as the writ of 
mandamus does not apply. Under the terms of this contract 
a building committee was necessary in order to inspect the 
work as it progressed, and give certificates for the monthly 
instalments ; therefore, the justices had.no power to discharge 
the committee, unless they appointed another, within a rea- 
sonable time, for they would thus disable themselves from 
performing their part of the contract, and yet no remedy 
could be had against them to recover unliquidated damages. 

Admitting the premises, it shows that the remedy against 
an individual by action, is more ample than the remedy 
against a guas? corporation by mandamus; but we are unable 
to see how it proves that a principal cannot discharge an agent. 
If, by the terms of the contract, a building committee was 
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necessary, the petitioner could, by a writ of mandamus, have 
compelled the justices to appoint another set, within reasona- 
ble time after the first was discharged ; or he might have pro- 
ceeded to do his work according to the contract, and compell- 
ed payment of the price, as the justices would not have been 
at liberty to take advantage of their own wrong in failing to 
appoint another committee. 

Another suggestion on the argument was, that by the terms 
of the contract, it is to be implied that the petitioner placed 
reliance on the discretion of the individuals who composed 
the committee and, therefore, the justices had no right to 
discharge them. 

Suppose this to be so, or suppose it had been expressed in the 
contract that the individuals composing the committee should 
not be discharged by the justices, and others put in their pla- 
ces, it would not have had the effect of preventing the justi- 
ces from discharging their agent, although probably, their 
doing so would have given the petitioner good ground for re- 
fusing to proceed with the contract. 

It was also contended, on the argument, that the orders at 
the December Term, recognized the existence of the commit- 
tee, and ratified and confirmed their action. 

We are unable to see how either order is connected with 
the building committee which had been discharged at the pre- 
ceding term, or how it could have the effect to resusitate them 
or recognize the existence of such a committee. The ¢reasur- 
er of public bualdinys was ordered to borrow $10,000, and he 
was ordered to pay the petitioner $2,000. How could this re 
suscitate the defunct building committee? And, so far from 
having the effect of ratifying and confirming the alterations 
which were afterwards made in the plan of the jail, it only fur- 
nishes an inference that the $2,000 was considered by the jus- 
tices as an amount proper to be paid in satisfaction of the un- 
liquidated damages, which the petitioner had incurred by 
what werk he had done on the foundations, and his outlay in 
materials and hire of hands up to the time when he was noti- 
fied that the justices did not wish to proceed with the work, 
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and had discharged the building committee. He then had his 
election, either to accept it in satisfaction and rescind the con- 
tract, or accept it under protest, as a part payment, and pro- 
ceed to do the work and claim the balance of the price. He 
elected the latter, but failed to comply with the contract, by 
departing, without authority, from the original specifications. 
The third plea is merely a corrollary or deduction from the se- 
cond and falls with it. 


Psr Curtam, Judgment reversed, and judgment for the 
justices, dismissing the petition. 








WILLIAM PATTERSON v. WILLIAM J. MURRAY. 


A contested sheriff's election before the justices of a county court, is not an 
action within the meaning of the Revised Code, chapter 31, section 75, 
which entitles the successful party to recover costs. 


Morton for the taxation of costs, before Howarn, J., at the 
last Fall Term of Alamance Superior Court. 

The defendant, Murray, received, apparently, a majority of 
the legal voters for the office of sheriff, in the county of Ala- 
mance, and at the next term of the County Court made ap- 
plication to qualify, but was opposed in this by the plaintiff, 
Patterson, who had given notice, previously, and specified 
the grounds of his opposition. Witnesses were examined, 
and the matter heard at length, and im the eonelusion, the 
contest was decided in favor of Murray, whe gave bonds and 
was qualified. Thereupon, the County Court awarded costs 
against the plaintiff, Patterson, who appealed to the Superior 
Court, and the same judgment was given in that Court, where- 
upon, Patterson appealed to this Court. 
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No counsel appeared for the plaintiff in this Court. 
Graham and Hill, for the defendant. 


Manty, J. The case turns upon the point, whether a con- 
tested election to the sheriff’s office, (which according to the 
Revised Code, chap. 105, section 13, is to be decided by the 
county court, a majority of the justices being present,) is an 
action before that tribunal, within the purview of the Code, 
chapter 31, seetion 75. We think not. The Court has had 
occasion often to remark, that costs are given in all cases, by 
virtue of express legislative provisions. The costs, in a con- 
troversy of the kind, now before us, is not specially given in 
the chapter and section of the Code, which establishes the 
tribunal for deciding it, and they must, therefore, be award- 
ed, if at all, by virtue of the general provisions, on the sub- 
ject, in the 75 section of the 31 chapter, above referred to. 

That section declares, “ that in all actions whatsoever, the 
party, in whose favor judgment shall be given, shall be enti- 
tled to full costs.” Is our case, then, an action within the 
provisions of this section? Practically, the term “ action,” is 
now exclusively appropriated to those forms of judicial reme- 
dy, which are ranked under the three-fold division of real, 
personal and mixed actions. But it is not necessary, as we 
conceive, to restrict the meaning of the term to this technical 
sense, in order to exclude a contested election from being in- 
tended by its use. Burrill in his Law Dictionary, title, “ Ac- 
tion,” defines that term to mean “ The formal means, or meth- 
od of pursuing and recovering one’s right in a court of jus- 
tice.” It is synonymous with “suit.” If there be any dis- 
tinction, it is that the former is applied, exclusively, to pro- 
ceedings in a court of Law, while the latter is applied, indis- 
criminately, to proceedings in Law and Equity. In the use 
of either, the plain import would seem to be some one of the 
ordinary proceedings, conducted by the usual formula for 
establishing and enforcing rights in a court of justice; which 
this, clearly, is not. 

In the case of Daughtrey ew parte, 6 Ire. 155, it is decided 
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that the case of a contested election of clerk in the county court, 
is not subject to an appeal to the superior court. This must 
be upon the idea, either that it is not like an ordinary suit 
and subject to its rules, or that it is not before the justices, in 
their judicial capacity. For, if it be a suit, and before them 
as a court, a right of appeal would follow under the general 
provisions of law regulating appeals. 

If our Code of laws be consulted as to the duties prescrib- 
ed for the county court, it will be seen that these duties are 
not confined to those which are strictly judicial, but are of 
the nature, occasionally, of executive or legislative duties. 
The passing upon the election of sheriff, seems to pertain to 
one of these latter departments, in governmental affairs, and 
belongs to the functions of the county court, which are not 
judicial. 

The cases of Jones v. Physioc, 1 Dev. and Bat. 173, and 
the State ex. rel. Dickens v. Justices of Person, 1 Dev. and 
Bat. 406, are not opposed to our conclusions in this case. 
The first involved, simply, an enquiry, whether one, as to 
whom costs are asked, was a party. The statute gave costs 
expressly against any one who should make himself a party. 
The second was a case of mandamus dismissed and costs — 
taxed against the petitioners as wpon a rule nisi. 

We are of opinion, the contested election, before the Coun- 
ty Court, in this case, was not an action, which entitled the 
successful party, by virtue of the statute, to costs. The judg- 
ment, therefore, of the County Court, directing costs to be 
taxed, was erroneous, and such judgment, under the general 
law, was the subject of appeal, which lies from any sentence, 
judgment or decree of that court. 

The judgment of the Superior Court, which, likewise, gave 
costs upon the election controversy, should, therefore, be 
reversed with costs, both in this Court, and in the Superior 
Court, against the appellee. 


Per Curiam, Judgment reversed. 
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MARTHA BENNETT v. JOHN R. TAYLOR et ux. 


Where a ji. fa. on a justice’s judgment was levied on land, and the regular 
proceedings had in the county court for the subjecting the land, and a sale 
made by virtue thereof, it was held that the county court, at a subsequent 
term, has no authority, on motion to set aside the fi. fa. on the justice's 
judgment. 


Tuts was an AppEAL from the Superior Court of Granville, 
from an order of that Court, (Judge Barry presiding) to-set 
aside a fiert facias. 

An action of ejectment was brought by John R. Taylor and 
wife, of Wake county, to recover an undivided part of a tract 
of land, in Granville county, in the possession of Joseph H. 
Gooch, who, by an order of Court, was made defendant, which 
action is still pending in Warren Superior Court. Mrs. Ben- 
nett, the nominal plaintiff in this case, was a witness for Tay- 
lor and wife in that suit, and assigned her witness tickets to 
Gooch, who took out a warrant on them to his use, and ob- 
tained a judgment before a justice of the peace of Wake coun- 
ty. This judgment was removed to the county of Granville, 
in the way directed by the act of Assembly, (Rev. Code, ch. 
62, sec. 20) and a fiert facias was issued thereon, which was 
levied on the defendants’ interest in the land, for which the 
action of ejectment had been brought. Notice of this levy 
was given to the defendants, and an order of sale made by 
the County Court of Granville, at May Term, 1859. Pursu- 
ant to this order, a writ of venditiont exponas issued, directed 
to the coroner, (Gooch being the sheriff of Granville,) and the 
land was exposed to sale and bought in by the said Gooch ata 
nominal sum. While the ven. ew. was in the hands of the 
coroner the defendants sent to the clerk of the county court 
of Granville, the full amount of the judgment as it had been 
furnished to them by the clerk, with interest on the same up 
to June, 1859, and the costs, and this amount was paid to the 
coroner on 21st of May, 1859, when he made known that he 
claimed $2.74 for commissions. This amount was sent to the 
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clerk on the —— day of July, and tendered to the coroner, 
who refused it, saying that he had sold the land on the Ist 
Monday of that month. 

The counsel for the defendants, on these facts, moved in 
the County Court to set aside the fiert facias levied on the 
land, which that Court refused. The defendants appealed to 
the Superior Court, and in that Court the counsel moved to 
set aside the justice’s execution, levied on the land, and re- 
turned to May Term, 1859, of the County Court, and to set 
aside the judgment given at that term for the plaintiff, and 
to set aside the order for the issuing of the venditioni exponas, 
and to set aside that writ itself, and to vacate the sale, made 
under it, on the ground of surprise, and because the judg- 
ment was satisfied by the payment of the money to the coro- 
ner. 

The Court set aside the jfieri facias, but denied the other 
motions. From this judgment the plaintiff appealed. 


Fowle, for the plaintiff. 
Winston, Sr., for the defendants, 


Manty, J. We think the Court had no power upon mo- 
tion to set aside the fiert facias, as invoked to do, in the 
County Court, and, of course, the appellate Court has none. 
It was issued, it seems, on a justice’s judgment, Bennett v. 
Taylor and wife, which had been transferred from the county 
of Wake to the county of Granville, under the provisions of 
the Rev. Code, chap. 62, sec.20. It was levied upon the inter- 
est of the defendants in a parcel of land, returned to the 
County Court, with notice of the fact to the defendants. The 
judgment of the justice was then aftirmed, a venditioné or- 
dered—issued-—executed and returned. The Oounty Court 
was then moved to set aside the fi. fa. on the justice’s judg- 
ment. The motion was over-ruled and an appeal taken to the 
Superior Court—the motion there renewed and sustained and 
an appeal to this Court. 

We are not aware of any principle upon which such a mo- 
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tion can be sustained. The fieri facias complained of, is 
part of the case that belonged to the jurisdiction of the jus- 
tice. It was not returned to the Court for review, as upon a 
writ of error, but placed there in consequence of the levy on 
land, and in obedience to a statute, which, in such case, re- 
quired proceedings to subject land to the payment of debts, 
to be of record. The proceedings, therefore, up to the levy, 
are the complete and unreversed proceedings of a separate 
tribunal. They are placed in the Court, not for the purpose 
of being reviewed, but to put on record ulterior proceedings. 

The motion, therefore, in substance, is to amend, in one 
court, the process of another. This is obviously improper, 
If upon return of the levy to Court, the justices’ proceedings 
could be considered zm fiert and unfinished, yet, before the 
motion was made, there was, again, a complete record—a 
judgment—writ of venditiont exponas—sale—and return ; and 
there was no power in the Court to amend the process, upon 
motion, and thus to affect interests that had sprung up under 
it. This was held in the case of the Cape Fear Bank v. Wil- 
liamson, 2 Ire. Rep. 147, and laid down as an established 
principle in PAzllipse v. Higdon, Busb. Rep. 380. 

The case manifestly differs from one in which the amend- 
ment is to make the record conform to the truth, which a 
court has, at all times, power to do in respect to its own re- 
cords. It also differs from the power exercised to quash a writ, 
that has been issued improperly, leaving a person whose in- 
terest is supposed to be affected, to look for redress to the 
party who wrongfully sned it out. The case of Ashe v. 
Streator decided at this term, (ante 256,) is a case falling un- 
der the former class, and that of Adams v. Smallwood, (ante 
258,) under the latter. 

We have considered the case only as a motion to set aside 
or vacate the fi. fa. on the justice’s judgment, which was the 
motion made in the County Court, and from the decision of 
which, the appeal was taken. In the Superior Court, it seems 
other motions were made, viz., to set aside. 1. The judg- 
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ment then of record. 2. The order for a venditioni exponas, 
and 3. The venditioni exponas itself. 

Assuming that the motions were over-ruled, which does not 
expressly appear, there was no appeal by Taylor and wife, 
and the decision of them, therefore, has not been brought 
here for re-examination. They are no part of the case now 
in this Court. It may not be improper to say, however, that 
they are manifestly subject to the objections already noticed 
in respect to the other motion. 

It will be perceived also, that we have considered this case 
simply in relation to the power of amendment, and not as to 
the force and effect of the proceedings, and the sale in pur- 
suarice of them, or as to the effects of the payments, which 
are alleged to have been made in satisfaction of the judgment, 
before the venditioni exponas was executed. These are ques- 
tions not properly before us upon this record, and we do not 
consider them. 

The judgment of the Superior Court should be reversed, 
and that of the County Court affirmed. 


Per Curiam, Judgment reversed. 





STATE v. A. P. McDANIEL. 


A road only one mile long, and from ten to fifteen feet wide, léading from a 
publie highway to a church, and used by the people of the neighborhood 
for sixty years in going to and from the church, and which connected with 
a country road leading to a mill in the neighborhood, and to a railroad sta- 
tion, but which had never been under the charge of an overseer, nor work- 
ed as a public highway, is not a public highway so as to subject one 
to indictment for obstructing it. 


This was an InpicTMENT against the defendant for obstruct- 
ing a public highway, tried before Saunprrs, J., at Fall Term, 
1860, of Guilford Superior Court. 
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The following is a special verdict found by the jury in the 
case. 
“ We find that the road described in the bill of indictment, 


hath been used for sixty years by the people of the neighbor- 


hood of Bethel Church, in passing from an established and 
admitted highway to and from Bethel Church; that the dis- 
tance from the admitted highway to the Church is one mile ; 
that this road is connected with other roads leading to differ- 
ent places in the neighborhood, and with another country road 
used by the neighbors in getting to a mill in the neighbor- 
hood, and to the McLean station on the North Carolina rail- 
road, for the last four or five years; that the road was from 
ten to fifteen feet wide, not wide enough at some places for 
wagons to pass each other on the path, and was never, to the 
recollection of any one, under the charge of an overseer, or 
worked on asa public road, as charged in the bill. If the 
Court should be of opinion, that from the foregoing facts, the 
defendant is guilty in law, we find the defendant guilty, oth- 
erwise we find him not guilty.” 

The Court being of opinion with the defendant, gave judg- 
ment accordingly. Solicitor for the State appealed to this 
Court. 


Attorney General, for the State. 
No counsel appeared for the defendant in this Court. 


Manty, J. The special verdict in this case presents the en- 
quiry, whether mere use of a way or road by the people of a 
neighborhood for a long lapse of time, to go to church and 
other neighboring places, is a public road. The road does 
not appear to have been laid off agreeably to the provisions 
of our statate law; it is not of the width prescribed for our 
highways, and it has not been treated as a highway by the 
appointment of an overseer with laborers to keep it in repair. 
Upon no principle, therefore, of which we are aware, can it 
be classed among the public roads of the country which it 
becomes indictable to obstruct. 
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The Code declares that all roads laid out or appointed by 
the General Assembly, or by order of court, zre public roads, 
and roads which have been used by the public through a suf- 
ficient length of time to justify the presumption of a lawful 
origin, have been held by this Court to be public roads upon 
the principles of the common law; Woolard v. McOullotigh, 
1 Ired. Rep. 482; State v. Hunter, 5 Ired. 369; Davis v. 
Ramsay, 5 Jones’ Rep. 236. 

But, we take it, in respect to this latter mode of testing the 
character of a road, that the use by the public must be of 
such a nature as to apprise the proprietor of the land that it is 
claimed by the public as a matter of right; as, by an assump- 
tion of jurisdiction over it by the court which is charged with 
the repair of the public ways, or, at least, by some other une- 
quivocal act or acts which shall guard the owner against the 
supposition that the use is from him “of special favor.” 

he verdict excludes the inference that this way was used 
by the public at large in any sense, and declares it was used 
by the people of a neighborhood to get to church, &c. It is 
not, therefore, a public road, and we concur with the Superi- 
or Court in the judgment that the obstruction of it is not in- 
dictable. 

From the finding of the jury, we suppose the road termina- 
ted at the church, and was, therefore, what is called in French 
phrase, a “cul de sac.” It is difficult to conceive of a high- 
way a mnile long, and closed up at one end, for the public at 
large cannot be in use of it; and if a road be for the accom- 
modation of particular persons only, it cannot be a public 
road. An indictment which should charge the stopping 
“communem viam ad ecclesiam pro parochianis,” would 
clearly be bad, “for then the enquiry would extend no fur- 
ther than to the parishoners, which is a private grievance ac- 
cording to what is said by Lord Hare in Thrower’s case 1 
Ventris Rep. 208. 

This opinion is irrespective of the rights of the Church, or 
of the people worshiping at that place, to this way as a pri- 
vate easement, or to the rights of others to the road upon a 
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similar principle. Of this, we say nothing, because a viola- 
tion of such rights is redressed by private actions, and not by 
public prosecutions. 


Perr Curiam, Judgment affirmed. 








DELPHINA E. MENDENHALL v, JAMES R. MENDENHALL. 


Where a widow qualified as executor of her husband's will, it was held that 
she could not afterwards dissent from the will and claim dower. 


This was a petition for power, heard before Saunners, J., at 
Fall Term, 1860, of Guilford Superior Court. 

George C. Mendenhall died in the month of March, 1860, 
leaving a last will and testament in which the petitioner, Del- 
phina, is named as executrix. She qualified at the term of 
the county court next after the death of her husband, which 
was May term, 1860. At August term, 1860, she filed her 
dissent from the will. The testator died possessed of a large 
real estate, and this petition is filed against the defendant as 
heir-at-law, and prays that she be allowed dower in said lands. 

Upon the hearing of the petition and answer, his Honor 
being of opinion with petitioner, gave judgment that the writ 
issue. From this judgment defendant appealed. 


Graham and Fowle, for the plaintiff. 
Morehead and McLean, for detendant. 


Pearson, ©. J. A husband dies leaving a last will and tes- 
tament, in which he appoints his wife sole executrix. She 
offers the will for probate, and qualifies as executrix. The 
question is, does she by doing so, waive her right to dissent 
from the will? or can she afterwards enter her dissent and 
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claim dower, a year’s provision and distributive share as if 
her husband had died intestate? 

This Court is of opinion that by qualifying as executrix and 
taking on herself the burthen of executing the will, she waiv- 
ed her right to dissent. 

Our conclusions are based on several considerations, all or 
any one of which, it seems to us, are sufficient to sustain it. 

The act of qualifying as executrix, and undertaking upon 
oath, to carry itito effect the provisions of the will, is irrevo- 
cable. She cannot now renounce and discharge herself from 
the duties thereby assumed. This is settled law. It follows 
that she thereby waived any right, which she before had, 
which is inconsistent with the act done and the duties assumed. 

The right to dissent is inconsistent with her act of qualify- 
ing as executrix, and the duties thereby assumed in this: 

1. The appointment and qualification of one as exeentrix, 
operates as an assignment in law, and vests the whole person- 
al estate in such executor. If one executesa writing by which 
he appoints A B his executor, that is a will. A B thereby 
becomes the owner of the estate, and after paying off the 
debts, is, by the common law, entitled to the surplus. 

If one executes a writing by which he disposes of his pro- 
perty after his death, without appointing an executor, that is 
a testament. If he does both, that is appoints an executor, 
and also disposes of his estate, or a part thereof, that is “a 
last will and testament.” The executor becomes the owner of 
the estate, and after paying off the debts and legacies, is en- 
titled by the common law, to the surplus. Thus, it is. seen 
that the office of executor is deemed in law of great impor- 
tance ; it draws to it the ownership, control and management 
of the entire personal estate, and gives a right (at common 
law) to the surplus. It is, therefore, manifestly inconsistent 
for a widow to claim the office and its rights and incidents un- 
der the will, and at the same time to enter her dissent and claim 
dower, year’s provision and a distributive share, as if her hus- 
band had died intestate ; in other words, there is an inconsis- 
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tency in claiming the office wnder the will, and at the.same 
time claiming rights as if there was no will: 

2. Upon qualifying, she assumes the duty and undertakes 
on, oath to carry into effect the several provisions of the: will, 
and it is inconsistent, afterwards, to do an aet which defeats, 
or in a great degree deranges the provisions of the will and 
disappoints the intention of the testator therein expressed, 

3. A husband having entire eonfidence. in his wife, ap- 
points her the executrix of his will, and thereby assigns. to. 
her the title to, and the right to control and manage his whole 
estate; can she, in good faith, accept the. trust, andi after- 
wards set up a claim adverse, and which, of ‘necessity, pre- 
vents the execution of the trust confided to, and assumed by 
her. 

4. We will not say that q wife is called on in, the life- 
time of her husband, to make known to. him that she is. not 
satisfied with the provisions of his will, for the law confers on 
her the right to. dissent after-his death ;, but we do say, that 
if she intends to dissent, and wishes to, avoid all imputation 
of a design to take advantage of the confidence reposed in 
her, she should renonnce the right to qualify under the will ; 
for, by doing so, she enables the conrt to. appoint an, admin- 
istrator, with the will annexed, who. will represent and take. 
care. of the interest of the estate when she sets up claim, toa 
year’s provision, and when she claims to have her distribu~ 
tive share allotted ; whereas, by accepting the appointment 
and qualifying as executrix, she gets the whole’ matter in her. 
own hands, and while undertaking to represent and take care. 
of the interests of the estate wader the will, she will be “led 
into. temptation” to.take care. of her own interest against it. 


Pres Cygium, Judgment reversed and the petition dis- 
missed, 























Doe on the demise of DANTEL FOUST v. GEORGE W. TRICE et al. 


Where the question was, whether B, who occupied the !and in controversy, 
did so as the tenant of A, the plaintiff, and B testified that he was carried 
upon the premises, and left there fraudulently and treacherously, in order 
to get him off of another tract of land, and that he never held as the ten- 
ant of A, it was held competent for him to state, also, in order to strength- 
en his testimony, that his occupation was as the tenant of the defendants. 


Tis was an action of ksEcrmeENT, tried before Dick, J., at a 
Special Term (June, 1860,) of Orange Superior Court. 

The plaintiff’s lessor exhibited no title, but alleged that 
one James Pender, the actual occupant of the land, was his 
tenant, and insisted that the defendants, who came in as the 
landlords of Pender, were estopped to deny his (plaintiff’s) 
title. He called a witness, one Hugh Kirkpatrick, who tes- 
tified that he rented the land, described in the declaration as 
containing 366 acres, from plaintiff’s lessor, from year to 
year, from 1853 to 1856, inclusive; that there were about 
twelve acres of it cleared, and within this space were the walls 
of a log cabin without a roof; that he was to pay, as rent, one 
third. of the crops produced thereon, and had the privilege of 
clearing more land, and in the event of his doing so, was to 
have the use of the place cleared for two years, with the sur- 
plus of the wood therefrom ; that at the end of the year 1856, 
he gave up his lease and then rented six acres, only, of the 
cleared land for the year 1857; that in January, 1854, he 
(witness) carried Pender, in his wagon, from a house, in which 
he had previously resided, (of which witness had a lease) to 
and upon the land in dispute, and placed him in the woods 
thereof, about 500 yards from the cleared part ; that he then 
told Pender that he might erect a house and remain there, 
and if he would clear any of the land for him, he would pay 
him for it ; that Pender assented to this, and built a cabin at 
this spot, witness sending his negroes to assist him, and that 
he had remained there ever since. 

On his cross examination, he stated that he did not know 
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that Pender was aware where he was to be carried when his 
household goods were put into the wagon ; that he (witness) 
had proposed to him a week or two before that time, that he 
should remove to the roofless cabin aforesaid, to which Pen- 
der said nothing. He further stated, that Pender, had paid 
no rent to himself or to plaintiff’s lesssor to his knowledge; 
that he had done a little clearing, but witness had never paid 
him any thing for it. 

The defendants then called Pender, who testified that prior 
to 1854, he had resided in a house leased from said Kirkpa- 
trick which belonged to one Woods ; that Kirkpatrick informed 
him, he wanted this house for another tenant, and if he would 
give it up, he would let him have another house on his, (K’s.,) 
own land, the situation of which, was known to him; that he 
assented to this, and Kirkpatrick’s wagon moved the other 
tenant, with his goods, to the house where he was living, and 
took in those of him, (Pender,) Kirkpatrick being along; but 
instead of carrying him to the house promised, in spite of his 
remonstrances, he carried him to the tract of land in dispute; 
that witness then requested to be taken to the roofless cabin 
above described, but this was refused, and his family and 
goods were put out in the woods, at the place described by 
Kirkpatrick, and left there on 17th of January, 1854; that 
witness and his sons made boards and built the cabin in which 
he has since lived, without any aid from Kirkpatrick ; that 
about a month or more afterwards, Kirkpatrick proposed to 
him to clear land for him, and that he would pay him for it; 
that he had done some clearing, but had never received any 
pay for it ; that when Kirkpatrick put him upon the land, he 
said to him, “ here is a place to which there is no good right ; 
if you will build a house, yon may be able to stay here, per- 
haps, five, six, or ten years, or your life-time ;” that he never 
had any communication with Foust nor Kirkpatrick, except 
as above stated, in relation to the occupation of the land. 

The defendants offered to prove title to the land in them- 
selves, but this was objected to and ruled out. Defendants 
counsel excepted. They then offered to show that Pender, 
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subsequently to being placed on the land, became their ten- 
ant, which was also objected to and ruled out.. Defendants 
again excepted. The writ issued in November, 1857. 

His Honor instructed the jury that if the witness, Pender, 
was carried by Kirkpatrick, upon the land in question, and 
left there with his consent, or, if after he was there, he agreed 
to be the tenant of Kirkpatrick, either would estop him and 
the defendants from denying the plaintiff’s right to recover, 
and that in passing on the question of his consent, they might 
consider, as evidence for the plaintiff, the fact of his having 
remained on the land. 

His Honor declined giving any other instructions. De- 
fendants counsel excepted to the charge. 

Verdict and judgment for the plaintiff, and appeal by the : 
defendants. 




















Phillips, for the plaintiff. 
Graham, for the defendant. 







Bartz, J. It is stated in the bill of exceptions, that on the 
trial of the case, the lessor of the plaintiff did not show any 
title in himself, but put his right to recover the land sued for, 
upon the ground that James Pender, the tenant in possession, 
was his tenant, and that the defendants had been admitted to 
defend the suit as landlords, and of course were bound by the 
estoppel. The defendants denied that James Pender ever had 
been the tenant of the plaintiff’s lessor, and the question 
whether he had ever been so, was the first and main point in 
the cause. To prove that he had, the plaintiff’s lessor exam- 
ined one Hugh Kirkpatrick who, if believed, clearly proved 
the tenancy of Pender; but to rebut his testimony the defend- 
| 





















ants examined Pender himself, and contended that if his tes- 
; timony were taken to be true, then he never was the tenant 
|} of the lessor of the plaintiff. For the purpose of strengthen- 
ti ing their position, the defendants offered to prove that after 
H ’ Kirkpatrick had carried Pender on the land in dispute, the 
; latter had consented to become their tenant, and had thencefor- 
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ward continued to occupy the land as such; this testimony 
was objected to, and ruled out by the Court, and upon the 
propriety of that ruling, depend, in our opinion, the merits of 
the defendant’ sapplication for a reversal of the judgment, and 
the grant of a venire de novo. The counsel for the plaintiff’s 
lessor contends with much ingenuity, that it being stated by 
both the witnesses that Kirkpatrick had carried Pender upon 
the premises, and that he remained there continuously until 
the declaration in ejectment was served on him, he was ne- 
cessarily either a tenant or licensee of the plaintiff’s lessor, 
and that therefore, he could not, until he surrendered or re- 
stored the possession to the lessor, become the tenant of an- 
other, and that consequently, the testimony offered to show 
that fact, was immaterial, and as such, was properly rejected. 
In order te ascertain the force of this argument, it is necessa- 
ry to examine the testimony in relation to.the manner in 
which Pender was carried upon the land by Kirkpatrick, and 
as the defendants had the right to have the credibility of Pen- 
der’s account of the transaction submitted to the jury, it is 
sufficient for us to examine his testimony alone. He states 
expressly, that he was carried on the land and left there against 
his will. Can that be called an entry by him as a tenant or 
licensee of Kirkpatrick, who is admitted to have been the ten- 
ant of the plaintiff’s lessor? We think not. It is a perver- 
sion of terms.te say that one entered upon the land, or into the 
house of another by the license of that other, when, in fact, 
he was earried there by fraud or vielence. To become the 
tenant or licensee of the person who had perpetrated the fraud 
or violence upear him, he must afterwards have willingly con- 
sented to do so. If it could be proved that he consented to 
remain on the land, not with the consent or permission of the 
person who had so improperly carried him there, but with the 
permission, and as the tenant, of some other person who claim- 
ed to be the owner of the land, we think the idea of his hav- 
ing become the tenant or licensee of the first, would be com- 
pletely repudiated. Why not allow.such proof. It certainly 
could net be rejected upon the ground upea which a lessee is 
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barred from disputing his lessor’s title. That is fonnded upon 
the principle of good faith and privity between the parties. 
Certainly no such principle can apply between persons whose 
apparent connection has been brought about by violence and 
treachery. And it would be particularly inapplicable to a 
case where the person who committed the wrong told his vic- 
tim that the land upon ‘which he had placed him, had no own- 
er, and he might probably remain upon it five, six or ten 
years, or perhaps his life time. The testimony offered and re- 
jected, was alledged to have a tendency to show that Pender 
had agreed to become the tenant of the defendants, and if ad- 
mitted, might have shown that he never did voluntarily be- 
come the tenant or licensee of any body else. If it hadshown 
that, then the Judge could not have instructed the Jury that 
Pender’s continuance on the land was evidence from which 
the jury might infer that he had agreed to become the tenant 
of the plaintiff’s lessor. 

There was error in the rejection of the testimony, for which 
a venire de nove must be awarded. 


Per Curis, Judgment reversed. 








Doe on the demise of LUCRETIA BORDEN v. WILLIAM F. BELL. 


Where one rented a plantation for a year, and having joined the fences of 
another plantation, owned by him, to the fences of the reated place, and 
then at the end of the year, quit without removing the fence, placed there, 
and after five years entered again, it was held that he was not entitled to 


notice to quit, before bringing suit against him. 


Action of EsEcTMENT, tried before Barey, J., at Fall Term, 
1860, of Carteret Superior Court. 
The land, in dispute, is comprised within the lines E; O, D, 
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F, on the west side of Rocky Run’; (see diagram.) The de- 
fendant had purchased from Barclay Borden a tractof land, 
ealled the Deer Neck Plantation, A, B, E, G, which he, for 
a while, contended ran across Rocky run and embraced the 
disputed land, but afterwards, he, in 1852, rented the land 


E, C, D, F, from the guardian of the plaintiff’s lessor, Lucre- 
tia, the heir-at-law of the said Barclay Borden, While in 
this occupation, he extended the fences of the Deer neck 
tract across Rocky run, and joined them to the fences. of the 
disputed land. He quitted the possession of the land in ques- 
tion, at the end of 1852, but left the fences, as above stated, 
extending across the run, in which situation they remained 
until 1858, when he took possession again, and held it until 
he was sued by the plaintiff in that year. The plaintiff’s title 
to the land, in question, was established, and the question 
was, whether there was such a tenancy of the disputed land, 
as entitled the defendant to a notice to quit, before a suit could 





IN THE SUPREME COURT. 





Borden v. Bell. 





be brought. The Court charged the.jury, that there was not, 
‘and defendant excepted. 

Verdict -and judgment for the plaintiff. Appeal by the de- 
fendant, — 


Hubbard and Green, for the plaintiff. 
Haughton, J. W. Bryan and Henry C. Jones, for ‘def’t. 


Manty, J. The only question which seerts to be present- 
ed by this record is, whether there was a tenancy of the dis- 
puted land, on the part of the defendant, which entitled him 
to notice before suit. We concur with the Court below, that 
there was not, 

It seems the land was rented to defendant in 1852. After 
that, it does not appear whether it was occupied unti! 1858, 
when it was taken possession of by the defendant. The de- 
fendant’s fence, in 1852, extended across Rocky run upon 
‘the land, in dispute, and joined the fence on that side, and so 
‘continued from that time to 1858. 

From the facts stated, we assume that the land, in dispute, 
‘was not'occupied from 1852 to 1858 by any tenant, but the 
‘defendant’s fence was left extended across the run as in the 
former year, and the question is, what effect had this fence up- 
on the relations and rights of the parties. We do not pereeive 
that it had any. The superior title being in the plaintiff’s 
lessor, she was in‘constructive possession of the land and fence 
until 1858, when defendant again entered and exposed him- 
self to an action. There was no tenancy of the land, by de- 
fendant, after 1852, and the Oourt properly declined giving 
any instructions upon that supposition. 


Pee Our, Judgment affirmed. 
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Doe on the demise of JAMES R. CHILDERS, ¢ ua. et al.v. SIMON. » 
_ BUMGARNER. 


Where the ancestor of a married woman died seized and possessed of a tract 
of land, it was held that the descent cast, andthe title derived from her an- 
cestor, according to the law of this State, gave ‘her an actual seizin, and 
having ‘had children during her coverture, her husband became tenant 
by the‘curtesy initiate, and was subject to the bar of the statute of limita- 
tions. A fortiori is such the case where one of the wife’s co-heirs made 
an actual entry; for his possession was that of all the heirs. 

The‘children of one entitled to an estate as tenant by the curtesy, are-allowed 
seven years from the death of their father before they are barred by the 
statute of limitations. 

Where there were two counts in an action of ejectment on the demises of sev- 
eral heirs-at-law, and a general verdict was rendered, giving nominal dam- 
ages, but on a point of law reserved it was determined that the lessor in 
pne of the counts was barred by the statute of limitations, it was ‘held that 
the other lessor was, nevertheless, entitled to his judgment. 


Action of EsEcTMENT, tried before Dick, J., at Fall Term, 
1860, of Alexander Superior Court. 

The first count in the declaration was upon the demise’of 
James Childers and his wife, Margaret, the latter of whom is 
the daughter of William Munday, and the second count ison 
the demise of Margaret Jolly, Allen Jolly, Jane Jolly and 
John Jolly, the children of Jane Jolly, another daughter ‘of 
William Munday. The ancestor of the plaintiff’s lessors had 
title to the land in question, and died seized thereof in 1833, 
and one or another of his children cultivated the premises un- 
til the year 1835, when the defendant entered, and has had 
adverse possession ever since, with a color of title reaching 
back to March, 1836. Both Mrs. Childers and Mrs. Jolly 
were married, and had children in the life-time of their father, 
and the latter has had none since his death. Mrs. Childers is 
still living, but Mrs. Jolly died in 1841, and her husband, 
John Jolly, died in May, 1853. 

This suit was brought 16th of March, 1860. It was insisted 
by the defendant that the lessor, Childers, could not recover 
because he had forborne to sue the defendant who was in, un- 
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der a color of title, for more than seven years after his estate 
by the curtesy began, and as to the second count, that as the 
defendant was in the adverse possession of the premises in 
1841, when Mrs. Jolly died, John Jolly, the husband, acquir- 
ed no estate by the curtesy, and that there was nothing. to 
prevent the statute of limitations from running against the 
heirs of Mrs. Jolly also. 

A general verdict was rendered for the plaintiff on the facts 
of the case, for sixpence damages, his Honor reserving the 
question of law as to the right of the lessors of the plaintiff 
under the rules of law, with leave to set aside the verdict and 
enter a nonsuit in case he should be against the plaintiff on 
the points reserved. 

Afterwards, on consideration of the ease, his Honor gave 
judgment for the plaintiff, and the defendant appealed. 

t 

Boyden and Mitchell, for the plaintiff. 

W. P. Caldwell, for the defendant. 


Pearson, C. J. William Munday died in 1833; one of his 
sons entered and continued in possession until 1835 ;:sinee 
that time, the defendant, and those under whom he claims, 
have been in the adverse possession under color of title. 

James Childers, and his wife, Margaret, who is the daugh- 
ter of William Munday, were married and had children at 
the time of his death. It is clear that Childers became enti- 
tled to an estate as tenant by the curtesy inztiate, at the death 
of William Munday, the ancestor of his wife. The descent 
east, and the title derived from her ancestor, gave his wife the 
actual seizin, and not a mere constructive possession, accord- 
ing to the established doctrine of our courts; but, in addition 
to this, one pf the heirs-at-law entered and held possession for 
two years after the death of their ancestor, and it is settled 
that the possession of one tenant in common is the possession 
of all, in respect to third persons. So, James Childers acquir- 
ed an estate as tenant by the curtesy initiate, in 1833, and be- 
ing afterwards evicted in 18365, a right of action then acerued 
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to him, which was barred by the subsequent adverse posses- 
sion of the defendant, according to the distinction between an 
eviction before coverture, where the right of action is that.of 
the wife, and an eviction after coverture, where the right of 
action is that of the husband, and he is not allowed, by join- 
ing his wife, to protect himself from the operation of the stat- 
ute of limitations; Williams v. Lanier, Busb. Rep. 30. It 
follows that the plaintiff was not entitled to recover on the 
count, laying the demise in the names of Childers and wife. 

The same reasoning and authority shows that upon the 
death of William Munday, Jolly, who had married one of his 
daughters, and had children by her, who are the lessors of 
the plaintiff in the other count, became tenant by the curtesy 
initiate, and upon her death, in 1841, became tenant by the — 
curtesy, and his estate did not determine until his death, in 
May, 1853, at which time the right of entry of her children, 
the lessors of the plaintiff, first accrued, and the statute of 
limitations did not begin to run, as against them, until that 
date, and the action, having been commenced in March, 1860, 
is within time. It follows, that the plaintiff is entitled to recov- 
er on the count laying the demise in their names. 

An objection was made in this Court, that as the verdict is 
general, finding the defendant guilty on both counts, and the 
plaintiff was not entitled to reeover on one of the counts, the 
judgment ought to be arrested. It is true, where a declara- 
tion contains several counts, one of which is defective, and 
there is a general verdict for the plaintiff, the judgment must 
be arrested, although all the other counts be good; whereas, 
if one count in an indictment be good and there is a general 
verdict, judgment will not be arrested, although all of the-oth- 
er counts are bad. The reason of this difference is, that in an 
indictment the jury merely finds the issue,-and the punishment 
is fixed by the court, and in so doing, the court is presumed 
to reject the bad counts and regulate the sentence in reference 
to the good count alone ; but, ina civil suit, the jury not only 
finds the issue, but assesses the damages, and, in doing so, the 
defective counts are considered, and influence the verdict as 
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much as the good. This principle has no bearing on the pre- 
‘sent case, for both counts are good, andthe damages are nom- 
inal, so that the judgment and the amount recovered are x- 
actly the same as the plaintiff would have been entitled to 
had there been but one count, and the verdict in respect te 
the other, may be treated as-surplusage. 

The conclusion of the Court in State v. Williams, 9 Ired. 
Rep. 151, is strictly applicable: “It was manifestly of no 
‘consequence, whether the conviction was upon any one or all 
of the counts, since the offences were of the same grade and 
the punishment the same.” Here, the damages are the same, 
and the judgment is the same, and it is manifestly of no conse- 
‘quence whether the verdict was upon one or both counts.— 

.There is no error. 


Per Ovriam, ‘Judgment affirmed. 








JOHN WILSON v. ELIJAH TATUM. 


‘Words charging one with an attempt to commit-a felony, however odious, 


are not actionable per se. 

Where a declaration contains two courts, and testimony is given as to both, 
and the Judge charges as to beth, and a general verdict is given for the 
plaintiff, if one ofthe counts be defective, oran error has been committed 
as to one of them, the defendant is entitled to a new trial. 


Action on the case fer slander and for malicious prosecu- 
tion, tried before Bate, J., at the Fall Term, 1859, of Wa- 
tauga Superior Court. 

The declaration contained two courts, one for words spo- 
ken, charging the plaintiff with an attempt to commit besti- 
ality, and the other for taking out a warrant against the plain- 
tiff for an attempt to commit bestiality. 

The plaintiff produced a warrant, charging as stated in the 
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declaration, which was issued on the affidavit of the defend- 
ant. The said warrant had been returned “ executed,” and 
the plaintiff brought before a magistrate and tried. It was 
shown that, on examination, he was. discharged, and the de- 
fendant ordered to pay the costs. There was evidence: that, 
on divers occasions, he spoke the same charge against the 
plaintiff, and attempted by the produetion of evidence, to:es- 
tablish the truth of the charge. 

The defendant’s counsel took the greund, that the warrant 
did not charge any offevse, but was a nullity, and what was 
done under it did not amount to a prosecution. Also.that 
the words spoken were not slanderous,.and called on. the 
Court so to instract the jury. 

The Court declined so to charge the jury, but went on to 
lay down the rules applicable to slander and malicious pros- 
ecution generally, and particularly, as to a question of fact, 
whether, in a vague use, on one occasion, of the words set 
forth, the defendant meant the plaintiff. Which question he 
left tothe jury. Defendant’s eounsel excepted. Under these 
instructions, the jury found a verdict against the defendant 
for $500. Judgment and appeal by the defendant. 


Folk, for the plaintiff. 
Fowle and Crumpler, for the defendant. 


Batriz, J. The plaintiff’s declaration contains two counts; 
one for words spoken, and the other for a malicious prosecu- 
tion. Testimony was given, on the trial, tending to support 
both these counts, and the instructions given by his Honor to 
the jury may be referred, in part, at least, to both the. counts, 
and the verdict of the jury is general. Such being the case, 
if either of them cannot be supported, or if an error has been 
committed with respect to either, the defendant is entitled to 
a new trial; Moorehead v. Brown, 6 Jones’ 267. Now, a 
mere attempt to commit a felony, no matter how heinous the 
felony may be, is only a misdemeanor, the punishment of 
which, is not deemed infamous, therefore an accusation 
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against a man, of such an offense, is not deemed actionable 
per se, and cannot be made so, except by alleging and prov- 
ing special damage. The count for words spoken cannot, 
then, be supported, because the record does not show any 
allegation, or proof, of such special damage. It follows that 
the verdict, which is general, must be taken to have been 
rendered on both the counts, and the judgment thereon render- 
ed, is, therefore, erreneous, and must be reversed. Had there 
been no evidence, nor instructions given, applicable to the 
first count, then the verdict and judgment, though general, 
would be regarded, by us, as having been rendered on the 
second count, only, and we should have affirmed the judg- 
ment ; Jones v. Cook, 3 Dev. 112; State v. Long, 7 Jones, 24. 
But as the case stands, the judgment must be reversed, and a 
venire de novo awarded, 


Prr Curium, Judgment reversed. 








RUFUS J. BEATY v. CHARLOTTE GINGLES ef al, Be'rs. 


An action against a person as “executor” for an act done, or a contract made 
by him after the death of his testator, cannot be sustained, and the words 
“as executor” rejected as surplusage; as may be done where the action, is 
for the party on his own possession, and these words are improperly in- 
serted. 

The cases Hailey v. Wheeler, 4 Jones’ Rep. 159, and McKay v. Royal, 7 Jones’ 
Rep. 246, cited and approved. 


THIs was an ACTION ON THE CASE, tried before Dick, J., at 
Fall Term, 1860, of Gaston Superior Court. 

The plaintiffs declared for a deceit and false warranty in 
the sale of a slave against the defendants as executors of Ed- 
ley Gingles. The proof was, that after the defendants quali- 
fied as executors of said Gingles, that they offered the slave in 
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question at public sale, and that plaintiff became the purcha- 
ser. He also gave evidence of the unsoundness of said negro, 
and that the defendants were aware of it at the time of the 
sale. 

Defendants counsel asked his Honor to charge the jury that 
plaintiff could not recover against them in their representa- 
tive capacity, but that if they had practiced a fraud or deceit 
on the plaintiff, in the sale of the said negro, they were per- 
sonally responsible for it, and that the estate of their intestate 
could not be charged therewith. His Honor refused so to 
charge, but told the jury that if they believed, from the testi- 
mony, that the negro was unsound at the time of the sale, and 
that defendants were aware of it, and did not disclose it to the 
purchaser at that time, the action was well brought, and the 
plaintiff was entitled to recover. 

Verdict and judgment for the plaintiff. Appeal by the de- 
fendants. 


No counsel for plaintiff in this Court. 
L. EF. Thompson, for the defendants. 


Batriz, J. Where an executor sues upon the possession of 
his testator, he must sue as executor, because he must make 
profert, in his declaration, of his letters testamentary, but if 
he sue upon his own possession, he must sue in his own name, 
because-his possession has fixed him with assets. If, howev- 
er, he sue “as executor” when the action is brought upon 
his own possession, the words “as executor” are considered 
as mere surplusage ; Hornsey v. Dimocke, Ventris 119; om. 
Dig. Pleader, (1. D. 1); Cotten v. Davis, 3 Jones’ Rep. 355. 
But an action against a person “as executor” for an act done 
or a contract made by him after the death of his testator; can 
not be sustained; for, in such an action, he must. be suedin . 
his individual, and not in his representative capacity, and the 
words “as executor,” cannot be rejected.as surplusage. © This 
is well settled by the case of Hailey.v. Wheeler, 4 Jones’ Rep. 
159, where the subject is fully discussed; and. that case*hae 
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since been referred to, and confirmed by the very recent one 
of McKay & Devane v. Royal, 7 Jones’ Rep. 426. 


Per Corram, Judgment reversed and a venire de nowo.. 








JULIUS A, HOWELL eal v. HENRY TROUTMAN. 


Where-sn alleged testator, in a paper writing, propounded as his will, devised 
and bequeathed certain property to the child of his housekeeper, a white- 
woman, which child was proven to be a mulatto, but which, the mother had; 
induced him to believe was his, it was held that this furnish¢d no evidence to. 
support the allegation that the will was obtained by fraud and undue influ-. 


ence. 


Tus was an issue. of DEVISAVIT VEL NON, tried: before Os-. 
BORNE, J., at Spring Term, 1860, of Rowan Superior Court. 

The paper writing purporting to be the last will and testa- 
ment of Jacob Troutman, deceased, contained the following 
bequests and devises: 

“Ttem 3d. I will and bequeath to Ann Allmoad two hun- 
dred and fifty dollars, provided the said Ann shall live with 
my wife, Polly, and assist her in health and in sickness; and 
if the said Ann shall faithfully perform her duty to my said 
wife during the life of my wife or widowhood, then at the 
death of my said wits, I will and bequeath to the said Ann, 
five dollars more.’ 

“Ttem 4. All the ballance of my estate and property of ev- 
ery kind and deseription, including my gold mine and every 
thing else, I will and bequeath to Lucy, the infant child of the 
said Ann Allmond, and if the said Lucey should die without 
lawful children or child, then it is my will, that all I have will- 
ed to the said Lucy, shall be divided between the children of 
my brothers, David Troutman, John Troutman, and my sister, 
Sarah Earnhart’s children.” 
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The propounders of the alledged will are Ann Allmond 
and the children of David Troutman, John Troutman and Sa- 
rah Earnhart, mentioned in the will. The caveator is a brother, 
and one of the heirs-at-law, and next of kin, of Jacob Trout- 
man, the decedent. 

The formal execution of the paper writing by the said Ja- 
cob Troutman was duly proven by the three subscribing wit- 
nesses, who also testified that in their opinion, he was of sound 
mind, in which opinion all of the witnesses concurred on the 
trial. 

It was in proof that Jacob Troutman and his wife were 
childless, and that the legatee, Ann Allmond, had lived in hig 
house from 1849 to 1858, in the fall of which year he died, 

One of the subscribing witnesses testified that Lucy, the 
child of Ann, died during the life of Jacob Troutman; that, 
in his opinion, she was a mulatto; that Allmond, the moth- 
er, is a white woman; that Jacob Troutman told him that the 
child was his, both before and since her death, and accounted 
for the color from a fright which Ann Allmond had received 
while enciente ; that she was about three years old when she 
died ; that he had done much business for Jacob Troutman, 
and drafted this paper writing; that when it was done, Jacob 
Troutman sent her, Ann, out of the room; that he urged upon’ 
him to leave Henry, the present caveator something, which 
he declined doing, for the reason that Henry would spend it’ 
in litigation. The witness stated that Jacob had become dis- 
pleased with Henry because of some lawsuit they had h 

James Montgomery, also one of the subscribing witnesses, ” 
swore that he had no doubt the child was a half-blood mulat- 
to; that he judged from its color; that he was a neighbor, 
and had frequent opportunities of seeing the child; that Ja- 
cob Troutman believed the child was his, said he knew it was, 
and that he intended to make a lady of it, 

*- Dr. J. P. Cunningham testified that he was a 

physician in the vicinity of Jacob Troutman’s residence ; 

on-one occasion he was called upon by Troutman w vt. 
child spoken’ of; that when he arrived, he’ fourd ‘Her ih 
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arms; that he called her “daddy’s baby,” and that the child 
was unquestionably a negro. 

Dr. John R. Wilson, a practising physcian of the same vi- 
cinity, testified that the child was in his opinion, a mulatto, 
and that Jacob Troutman had once remarked to him that he 
loved the child as much as if it was his own, that Anne had 
gone out and picked it up somewhere. 

J. C. Barnhart swore that when Anne Allmond was preg- 
nant with the child, he was a justice of the peace in the coun- 
ty, and issued a warrant for her to make her swear to the fa- 
ther, or give bond as prescribed by law; that she gave the 
bond, and Jacob Troutman either became her surety or pro- 
cured some one to do so, he did not remember which ; he also 
said that Jacob Troutman was a man of sound mind, though 
very illiterate. 

J. M. Long, Esq., the draftsman of the will, proved that af- 
ter the death of the child, the testator applied to him to know 
whether another will was necessary to dispose of the part he 
had left for the child; that he advised him that it was not, 
but that the property would go over to his relations under the 
provisions of the existing will. 

The counsel for the caveator insisted that there was testi- 
mony to be submitted to the jury that the will was procured 
by the false representations and undue influence of Anne All- 
mond. 

The Court charged the jury, that there was no evidence of 
such influence as would invalidate the will, and if they believ- 
ed the testimony, the decedent was of sound mind ; also, that 
the paper writing was properly attested and executed. Cav- 
eator’s counsel excepted. 

Verdict for the propounders. Appeal by the caveator. 

Boyden, for the propounders. f 
Love, for the caveator. 


Barriz, J. We concur in the opinion of his Honor who 
tried this cause, that there was no evidence of the will’s hav- 
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ing been procured by the fraud and undue influence of Ann 
Allmond or any other person. It was abundantly proved, 
and is conceded, that the alleged testator was of sound and 
disposing mind and memory, when he executed the script 
which is propounded for probate as his will. The only cir- 
cumstance from which it is sought to be inferred that he execu- 
ted it under the effect of fraud, or under the exercise of un- 
due influence, is that Ann Allmond, his housekeeper, a white 
woman, induced him to believe that he was the father of her 
mulatto child. Supposing that he did believe the child was 
his, and that the mother of it told him so, there is not the 
slightest testimony to show that she ever even asked him to 
make a will in favor of her and the child, or that she knew, 
before the will was made, that he intended to make one, or, 
afterwards, that he had made it. An eminent Judge in the 
Ecclesiastical Courts in England, (Sir Joun Nicnot,) said in 
the case of Williams v. Gaude, 1 Hagg. Rep. 581, “ that the 
influence to vitiate an act, must amount to force or coercion, 
destroying free agency ; it must not be the influence of affec- 
tion or attachment ; it must not be the mere desire of gratify- 
ing the wishes of another; for that would be a very strong 
ground of support of a testamentary act.” In the present 
case, what influence is it shown that Anne Allmond had over 
the alleged testator, amounting to force or coercion, and de- 
stroying his free agency? None whatever. At most, itis said 
that she made him believe that he had begotten a child by 
her, which every body, but himself, could see was a mulatto. 
Surely that alone cannot destroy a will which the mother is 
not shown to have had the slightest agency in procuring. It 
has been said by a satirical writer, that many a married ‘man 
fondles children as his own, which his wiser wife knows to be- 
long to another.} Would a will in favor of such children be 
set aside upon the ground that the trusting husband had been 
imposed upon, and had, on that account, acted under undue 
influence? Certainly not; and yet, to set aside the present 
will, for the cause assigned, would be almost as bad: ~The 
truth is, that the old man, being childless by*his wife, tovk a 
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strange fancy to the child of his housekeeper, and whether it 
were his or not, he had a father’s love for it, and our law im- 
poses no prohibition upon a man to prevent him from bestow- 
ing his property upon the object of his affection. Affection or 
attachment, as Sir Joun Nicnor said, “ would be a very strong 
ground of support of a testamentary act.” 


Per Curiam, Judgment affirmed. 








R. E. REEVES et al v. D. A. POINDEXTER. 


Where A swears that B, C and D had an important conversation together, 
and D swears that no such conversation took place, it was held that the 
rule giving preference to affirmative, over negative, testimony, does not 
apply, for there being a direct contradiction, the jury must be guided by 
other tests in ascertaining the truth. 


Tis was an ACTION ON THE CASE for a deceit in the sale of a 
horse, tried before Dick, J., at the last Fall Term of Surry 
Superior Court. ; 

The plaintiff proved by a witness, who was present at the 
trade, that the defendant told plaintiff the horse’s eyes were 
good ; that he would not warrant the horse, but that his eyes 
were good ; that at one particular time, which he mentioned, 
there was something the matter with his eyes, or they were 
hurt, but they had got well and were good, and that he would 
not take a cent less for the animal on account of his eyes. It 
was proved that, at the time of the trade, the horse’s eyes 
were unsound, and that the defendant knew it; though the 
eyes, at that time, looked well. It was also proved thata 
short time after the trade, the horse became totally blind. 
The defendant introduced two witnesses, who swore that they 
were present at the trade, and that they heard the defendant, 
in the course of the conversation between the parties, about 
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the horse, tell the plaintiff that the horse’s eyes were unsound, 
that they were subject to bad spells, and he would not war- 
rant them ; that if the plaintiff took the horse, he must ‘do so 
at his own risk. These witnesses, for the defendant, swore 
that the witness for the plaintiff, mentioned above, participa- 
ted in this conversation about the horse’s eyes. The ‘witness 
for the plaintiff was then recalled, and swore that he was pre- 
sent all the time ; that he did not hear any such conversation 
as to the unsoundness of the horse’s eyes, as deposed to by 
defendant’s two witnesses; that he did not believe it occur- 
red ; that if it had occurred, he thought he would have heard 
and recollected it, and that he did not participate in any con- 
versation of the character stated by these witnesses. 

His Honor, in response to a request for special instructions 
from the defendant’s counsel as to this testimony, said, “ it 
was a rule of law, that where two witnesses, of equal respec- 
tability, testified as to a fact—one that he heard or saw a 
thing, and the other, who was present, that he did not see or 
hear such thing, that the testimony of the witness who tes- 
tified affirmatively was to be preferred.” To this part of his 
Honor’s charge the plaintiffs’ counsel excepted. 

Verdict and judgment for defendant. Appeal by plaintiff. 


Crumpler, for the plaintiffs. 
Boyden, for the defendant. 


Manty, J. Waiving any discussion as to the terms, in 
which the rule is laid down by the Judge below, we think 
that the rule, itself, was not properly applicable to the facts 
before the Court. According to the interpretation, which we 
put upon them, they do not raise the question between affir- 
mative and negative, but between contradictory witnesses. 
And the true question was, which class of witnesses, judging 
of the testimony of each by the ordinary tests, the jury would 
believe. With respect to the rule, it is clear that its appli- 
cability to any state of facts, must depend upon whether the 
negative testimony can be attributed to inattention; error, or 
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defect of memory ; 1 Stark. 517. If two persons admit they 
were in a room together, and one swears that while there, he 
heard a clock in the room strike, and the other swears he did 
not hear it, it is a case for the application of the rule, accord> 
ing to all elementary writers. But in the case supposed, if 
two persons were placed in a room where a clock was, for the 
express purpose of ascertaining by their senses, whether it 
would strike or not, a variance between their testimony eould 
not be well attributed to mistake or inattention, and the real 
question would be as to the credit of the witnesses. In the 
case before us, the defendant proves by a witness, that the 
parties held a certain conversation, in which a witness, pre- 
viously introduced by the plaintiff, participated, and plain- 
tiffs’ witness, being recalled, denies that any such conversa- 
tion was held; this is not a question between affirmative and 
negative testimony, wherein the latter may be ascribed to in- 
attention, but it is a question between witnesses who contra- 
dict each other, and the question is, to which side, under all 
the circumstances, is credit due. It is the duty of a jury tore- 
concile testimony, if possible; especially if it come from cred- 
ible sources. Hence, when one declares, under oath, that he 
heard a thing, and another, who was present, that he did not 
hear it, if the matter, in question, occurred under such cir- 
cumstances as to account for the negative testimony upon 
the theory of inattention, the jury will be able to reconcile 
the two, and both being credited, it will be taken that the 
matter occurred, and was heard by one and not by the other. 

This is the basis of the maxim, that affirmative testimony 
is entitled to more weight than negative. At the last term of 
this Court, the maxim was recognised and approved in its 
application to a state of facts, somewhat like the case last sup- 
posed: A class of witnesses swore that a slave had been seen 
by them on crutches and limping; another class, with only 
the same opportunities of observation, for ought that appear- 
ed, swore that they had not seen him on crutches or limping; 
instructions that the positive were entitled to more weight 
than the negative, were approved, Both being equally cred- 
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ible, they were thus reconciled; Henderson. v.. Crowse,.7, 
Jones, 6238, ' 

But in our case, the witnesses are not reconcilable, A 
swears that B, © and D, held a conversation together. D 
swears that no such conversation was held, The negative 
cannot be accounted for, on the score of a want of observa- 
tion, any more than the positive. The witnesses are in con- 
tradiction, and their credibility must decide it. 

There should be a reversal of the judgment, and a venére 
de novo. 








Per Curiam, Judgment reversed, 








WILLIAM THOMPSON é# al v. WILLIAM T. COX et al. 


Notice is not required to be given to the creditors of a deceased person on an 
application by the administrator or executor to sell the real estate for the 
payment of debts, Revised Code, chapter 46, section 45, &c. 

Nor is the fund raised by such sale under the control and direction of the 
court making the order of sale. 

After passing the order for the confirmation of a sale, made by virtue of the 
statute, Rev. Code, chapter 46, section 45, &c., the jurisdiction of the court 
is at an end, and a petition to open the biddings under such sale, will not 
be sustained. 

The county courts have no jurisdiction, by bill, at the suit of creditors, to con- 
vert a purchaser of land into a trustee, on the allegation of fraud and collu- 
sion. 

The powers of a court of limited jurisdiction cannot be enlarged by implica- 
tion. 

One who is not a party to a billin equity, cannot appeal or petition to rehear, 
or file a bill for a review. 


Tas was a petirion filed in the County Court of Johnston, 
in: the names, and at the instance of the. creditors of one Mi. 
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cajah Cox, against his administrator, William. T. Cox, and 
against Nathan B. Cox, to set aside an order confirming a sale 
of land as assets, to pay debts. 

The petition sets forth that the petitioners are creditors of 
the defendant’s intestate, Micajah Cox; that he was indebted 
to them largely beyond the value of his personal estate ; that 
the sale made by the defendant, William T. Cox, under the 
order obtained for that purpose, was made by collusion with 
his brother, the other defendant, Nathan, at much less than 
its real value; that sufficient notice was not given of the day 
of sale, and very few persons attended, and no one bid except 
the said Nathan, and that two tracts of land, worth at least 
ten thousand dollars, were bid off by him, Nathan, at $2,500, 
and that there was an understanding between the brothers 
that the administrator was to have one of them at the price 
at which it was bid off; that it was falsely represented by the 
said administrator, to the County Court of Johnston, that the 
said land had been sold for its full value, and he had, by such 
false assurance, induced the said Court to confirm the sale; 
that if the said sale shall stand, the plaintiffs will lose most, if 
not all their debts, as it is understood that most, if not all the 
means of the said estate, including the amount received on 
the sale complained of, are exhausted. The petition concludes 
as follows : 

“Your petitioners, therefore pray, for the reasons above 
stated, and others which they will present at the hearing of this 
petition, that the order confirming the said sale may be set 
aside, and a resale directed, with full and fair opportunity giv- 
en to the creditors and sureties of the said intestate to attend 
such sale and make the said lands bring a fair and reasonable 
price. To this end, they pray that a copy of this petition to 
rehear and set aside the said order or decree, may be served 
on the defendants, and that your petitioners may havé such 
other and further relief as their case requires, &c.” 

The defendants answered the petition, and both parties took 
testimony, but as the consideration of the case in this Court 
is confined entirely to the merits, us set forth in the petition, 








Thompson v. Cox. 





the matters therein disclosed are deemed immaterial. The 
County Court pro forma dismissed the petition, and the plain- 
tiffs’ appealed. The Superior Court also ordered the petition 
to be dismissed, and the plaintiffs appealed to this Court. 


Miller, for the plaintiffs. 
Strong and Fouwle, for the defendants. 


Prarson, 0. J. The statute ch. 46, sec. 47, Rev. Code re- 
quires that “the heirs and devisees or other persons interested 
im said estate,” shall be made parties to the petition of an ex- 
ecutor or administrator to sell real estate. We think it obvi- 
ous that the words “or other persons interested in said es- 
tate,” were intended to embrace the assignees of an heir or 
devisee, that is, their heirs or devisees or persons taking by 
purchase or alienation within two years after the qualification 
of an executor or letters of administration granted; which 
conveyances are made void against creditors or executors and 
administrators by sec. 61, and do not embrace the creditors 
of a deceased debtor ; for : 

1. They are represented by the executor or administrator 
who made the application for the license to sell the real estate 
for their benefit, and the only adversary interest is that of the 
heir or devisee or their assignees. 

2. The creditors may not be known, or their debts ascer- 
tained. 

8. Creditors have no direct interest in the estate, and can 
only reach it by charging the executor or administrator with 
the proceeds of the sale as assets. 

There is no express provision in the statute requiring the 
sale made by an executor or administrator to be reported to the 
court and be confirmed. It may be that the 49th section which 
omits the word “license” and substitutes that of “ decree,” 
and requires “that the title shall be made to the purchaser 
by such person, and at such time as the court shall prescribe,” 
farnishes sufficient ground for the inference that the sale ought 
to be reported to, and confirmed by, the court; yet, in the 
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absence of some express provision, we are not at liberty to 
carry the construction further, and infer that the fund, in re- 
spect to its collection and mode of application, is to be under 
the control and direction of the court; for, by section 51, it 
is provided “ the proceeds of sale shall be assets in the hands 
of the executor or administrator for payment of debts, &c., 
and applied as though the same were the proceeds of person- 
al estate.” It follows that after granting a license or decree 
of sale, and the order confirming the sale, and to make title 
to the purchaser is passed, the court has nothing more to do 
in the matter, and its jurisdiction is at an end. 

Having arrived at these conclusions in regard to the con- 
struction of the statute, the application to the case under con- 
sideration, shows that the proceeding cannot be sustained. 

Viewed in the light of a petition to open the biddings, 
there are two fatal objections: No responsible specific offer 
is made in respect to the amount and no assurance given that 
the price will be increased. After the term at which a sale is 
confirmed, a court of equity in the case of a decree of sale or for 
partition, of an infant’s land and the like, where the fund, in 
respect to its collection, distribution and application, is still 
under its control, will not open the biddings; Ashbee v. Cow- 
ell, Busb. Eq. 158; a fortiori the court cannot do so, in a case 
where, after passing the order of confirmation, &c., its juris- 
diction is at an end. 

Viewed in the light of a petition to rehear it cannot be en- 
tertained, because the petitioners were not and ought not to 
have been parties to the original proceeding. *One who is not 
a party, cannot appeal, or petition to rehear, or file a bill of re- 
view. This is settled, according to the practice of the courts, 
and no precedent to the contrary, can be found. 

Viewed in the light of a bill in equity to convert the pur- 
chaser into a trustee, on the allegation of a fraudulent collu- 
sion between him and the administrator to suppress competi- 
tion—buy the land at a sacrifice and divide the spoils, and 
on the footing of fraud, to hold them liable for the actual 
value of the land, instead of the price at which it was sold, 
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the proceeding cannot be entertained; because the County 
Court, in which it originated, had nosuch equity jurisdiction. 
It has general original jurisdiction in causes of a civil nature 
at the common law ; its equity jurisdiction is limited; and 
depends on specific statutory provisions, (Leary v. Fletcher, 
1 Ire. 257,) e. g., “ petitions for filial portions, legacies and 
distributive shares, matters relating to orphans, idiots and lu- 
natics and the management of their estates ;” Revised Code, 
chap. 31, sec. 5. 

Whether by force of the 53rd section of the statute under 
consideration, which subjects to sale, on the application of an 
executor or administrator, “ all rights and interests in land, 
which may be devised or would descend to the heirs, and all 
such other interests in real estate as would be liable in a 
court of equity, to 4e applied in discharge of debts,” has the 
effect of giving jurisdiction to the county court in such cases, 
is a question not now presented ; but it is certain that these 
matters are peculiarly fit to be dealt with by a court of full 
equity powers, and the interests of all parties will be best 
protected by having the rights declared by a decree in a court 
of eqnity, before the land is exposed to sale. This section, 
however, has no application to the case before us; the pow- 
ers of a court of limited jurisdiction, cannot be enlarged by 
implication. 


Perr Curiam, Order below affirmed. 








Nore.—Since the last Term, Hon. M. E. Manty, who had 
received the appointment of Judge of the Supreme Court 
from the Governor, ad interim, was permanently elected te 
that office by the Legislature. 

Hon. Grorcz Howarp, Junior, and Hon. R. 8. Frencua, 
who had been appointed ad imterim to the Superior Court 
bench, by the Governor, were permanently elected to that 
office by the Legislature. 














